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ORGANIZATIONAL DESCRIPTIONS

ASIAN AMERICANS
ADVANCING
{ JUSTICE

Asian Americans Advancing Justice - Los Angeles

Founded in 1983 as the Asian Pacific American Legal Center, Asian Americans Advancing Justice - Los
Angeles (Advancing Justice - LA) is the national’s largest legal and civil rights organization for Asian
Americans and Native Hawaiians and Pacific Islanders (NHPI). Through direct services, impact litigation,
policy advocacy, leadership development, and capacity building, Advancing Justice - LA focuses on the
most vulnerable members of Asian American and NHPI communities while also building a strong voice
for civil rights and social justice.

Advancing Justice - LA is based in downtown Los Angeles, with satellite offices in Orange County,
Sacramento, and the San Gabriel Valley. Our affiliates include Asian Americans Advancing Justice -
AAJC (Washington DC), Asian Americans Advancing Justice - Asian Law Caucus (San Francisco), Asian
Americans Advancing Justice - Atlanta, and Asian Americans Advancing Justice - Chicago.

www.advancingjustice-la.org

[ 4
./
PUBLIC ﬁLAWCENTER

PROVIDING ACCESS TO JUSTICE
FOR ORANGE COUNTY’S LOW INCOME RESIDENTS

The Public Law Center

The Public Law Center (PLC), Orange County's pro bono law firm, is committed to providing access to
justice for low-income and vulnerable residents. Now in its 34th year of service, PLC's 35 staff members
work with 1,600 lawyers, paralegals, law students and other volunteers on a wide range of issues,
including domestic violence, human trafficking, guardianship, housing, health, bankruptcy, asylum, family
law, consumer fraud and immigration. In 2014, PLC staff and volunteers provided over 67,000 hours of
free legal services in handling over 4,600 cases and benefitted more than 8,000 low-income children,
adults and seniors in Orange County. The estimated value of this work is $22 million in 2014 alone.

www.publiclawcenter.org
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ORGANIZATIONAL DESCRIPTIONS

Cblic

Public Counsel

Public Counsel is the public interest law firm of the Los Angeles County and Beverly Hills Bar
Associations and the Southern California affiliate of the Lawyers’ Committee for Civil Rights Under Law.
Established in 1970, Public Counsel is dedicated to advancing equal justice under law by delivering free
legal and social services to indigent and underrepresented children, adults, and families; ensuring that
other community-based organizations serving this population have legal support; and mobilizing the
pro bono resources of attorneys, law students, and other professionals. Public Counsel’s staff of over
70 attorneys and 50 support staff — along with over 5,000 volunteer lawyers, law students and legal
professionals — assists over 30,000 children, youth, families, and community organizations every year.
Because affordable housing opportunities continue to be of critical importance to Public Counsel’s client
base, Public Counsel’s Community Development Project maintains a specific focus on preserving and
expanding affordable housing opportunities.

www.publiccounsel.org

NATIONAL
HOUSING LAW
PROJECT

advancing housing justice

National Housing Law Project

The National Housing Law Project, based in San Francisco, has served as the nation’s expert in
affordable housing law since 1968. NHLP’s mission is to help the millions of extremely low-income
people in our country realize their basic human right to decent and affordable housing, and use the
power of law to address the inequities and discriminatory practices that have traditionally created
barriers to housing justice for people of color, immigrants, families living in poverty, domestic violence
survivors, and other marginalized groups.

www.nhlp.org
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INTRODUCTION

Yong Woom Wang, a 74 year old retired baker who lives in Anaheim, California, collects a monthly social
security check of $870. He is one of nearly 1.2 million extremely low-income (ELI) renter households in
California who earn 30 percent or less of their metro area’s median household income." Only two out
of ten ELI households in California are able to find an affordable and available home, and the shortfall
is even more severe in many areas, including Los Angeles, Orange, San Diego, and San Bernardino
counties.” For eight years, Mr. Wang was one of the few fortunate ELI renters who secured affordable
housing at Miracle Terrace, a senior apartment complex in Anaheim that kept rents manageable
through a federally subsidized mortgage program. Miracle Terrace was one of many affordable housing
developments built in the 1960s and 1970s through below-market loans subsidized by the government
to encourage the development of affordable housing. These loans contain use restrictions and restrict
rents to affordable levels.

Over the last several decades, the affordable housing supply created by these subsidized mortgages

has dwindled as owners have prepaid their mortgages to take advantage of skyrocketing market rents
or the mortgages have matured. Although Congress created an entitlement to rental assistance for
tenants living in properties that have been prepaid, no such protection automatically exists for tenants
living in properties where subsidized mortgages have matured. Therefore, these tenants become
extremely vulnerable to homelessness and displacement if the owner chooses to increase rents after
maturity. This happened to Mr. Wang. Last year, the mortgage on his building matured, the affordability
restrictions expired, and a new owner took over who increased Mr. Wang’s rent from $350 per month
to nearly $600. Compelled to pay nearly 70 percent of his fixed income on rent, Mr. Wang was forced

to stop driving because he couldn’t afford gas, cut
back on necessary diabetes medication, and limit
his monthly food budget to $50. He could not find
any alternative housing because the waiting list for
Section 8 in Anaheim was closed and market rate
apartment buildings charged even more than he
was already paying.

Luckily, with the help of local legal advocates, Mr.
Wang and nearly 200 other elderly, ELI tenants

- L e, B

at Miracle Terrace were able to remain after — < e
persuading the new owner to apply for a little _JNM
known HUD program called Tenant-Protection Vouchers for Certain At-Risk Households in Low-Vacancy
Areas (Expiring Use Vouchers). In 2014, Congress set aside $5 million to assist tenants facing significant
rent increases as a result of the maturity of a HUD subsidized loan.’ The assistance may be provided
as either enhanced vouchers or project-based vouchers. However, as Mr. Wang and the other ELI elderly
tenants at Miracle Terrace discovered, the application process is fraught with difficulty.

L http://www.chpc.net/dnld/CHPCHousingNeedReport020814FINAL.pdf (p. 3)
2

Id.
3 https://portal.hud.gov/hudportal/documents/huddoc?id=14-07hsgn.pdf

5 Federal Mortgage Maturity Toolkit



INTRODUCTION

Unlike the vouchers that are available as a matter of right to tenants living in properties subject to
prepayment, the expiring use vouchers must be applied for by the owner, which gives owners — who do
not often have the tenants best interests at heart — a disproportionate amount of power. For example,
the owner of Miracle Terrace required Mr. Wang and the other tenants to pay extremely unaffordable
rents throughout the application process, and there was nothing that tenants or advocates could do for
fear of losing the owner’s cooperation in the process. Another problem with the expiring use vouchers
are the delays in processing. Vouchers can take more than a year to process, which places a severe
burden on tenants required to pay increased rents. Mr. Wang and most of the other ELI tenants at
Miracle Terrace could not have sustained the extreme rent burdens that they carried while the expiring
use vouchers were processed if it had taken a year. Fortunately, vigorous advocacy by local legal groups,
Congressional offices, and contacts with HUD sped up the process to just 4.5 months. Even then, many
tenants only managed to remain housed with the help of emergency food and rental assistance and
severe cutbacks on necessities like medication. In the end, 124 project-based vouchers were secured
through the program for Miracle Terrace, preserving the affordability of the complex and enabling
Mr. Wang and nearly 200 other elderly ELI tenants to remain housed.

Miracle Terrace is not an isolated property. Tens of thousands of units in similar properties are facing
mortgage maturity or the expiration of use restrictions or assistance. In the Fiscal Year 2014—-16 window,
we have identified a total of 27,955 unassisted units in 365 properties in 46 states. Unassisted tenants

in these properties face the serious risk of a rent increase, displacement and homelessness. Given the
challenges with the application process, it is imperative to get involved in advance of the maturity.

As described more fully below, tenants receive notification of mortgage maturity at least a year in
advance. The best solution is to encourage prepayment if possible, so that tenants have a right to rental
assistance. If that is not possible, it is ideal to arrange for the expiring use voucher to be processed
around the time of actual maturity so that the gap period, when tenants are most vulnerable of
displacement, is limited.
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INTRODUCTION

This resource is a step-by-step guide for navigating the expiring use voucher process to protect ELI
tenants and preserve precious affordable housing resources.

Determine eligiblity for
Identify at-risk tenants tenant protection
assistance

Research project
ownership

Meet with tenants and
engage potential
stakeholders

Convince ownership to Assist ownership with
apply for assistance the application

Advocacy with PHAs
e during certification and [
inspection processes

Advocacy with HUD to
expedite review

Support tenants through

the application process
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STEP-BY-STEP GUIDE

A. Identify At-risk Tenants

1. Finding out whether buildings in your community are maturing.

Identifying potentially affected properties is not complicated. Much of the basic information you need
has already been compiled in the attached list of maturing properties, listed as Attachment A.

Assembling the Data

The list was compiled by utilizing and filtering data from the National Housing Preservation

Database.” The projects listed are one of three types: HUD Section 221(d)(3) Below-Market-Interest
Rate, Section 236, or Section 202 programs. All properties listed have federally subsidized mortgages
that will expire between October 1, 2012, and September 30, 2016. Actual dates of maturity for each
property can be found under the Loan Maturity Date column in Attachment A. Like most government
data, imperfections abound, and this list is only a starting point for determining actual need for
assistance and potential eligibility of properties and tenants under the statutory authority and HUD
policy. To identify properties in a specific geographical area, you can sort the data by city, state or zip
code.

Unassisted Units, FY 2014-2016

500

1000 250
L] 150 300 450

Miles

4The database was created by the Public and Affordable Housing Research Corporation and the National Low Income Housing Coalition. See National
Housing Preservation Database, http.//www.preservationdatabase.org/
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STEP-BY-STEP GUIDE

A. Identify At-risk Tenants

Unassisted Units

To determine the number of unassisted units in any given property, the total number of units under

a Section 8 contract were subtracted from the total number of units of a property. (Tenants assisted
under a project-based Section 8 contract are not directly affected by the mortgage maturity — they
retain that assistance until a valid termination of that contract, at which time they are almost invariably
eligible for special “enhanced” tenant protection vouchers.) Knowing the number of unassisted units
will enable advocates to gauge the number of potentially affected tenants in a property that might
be eligible for tenant protections.

Unassisted Units Formula

[Total Number of Building Units — Total Number of Units With A Section 8 Contract]

Project Total Building Units Section 8 Assisted Units Unassisted Units
Property A 150 100 50
Property B 200 189 11

2. Does the Maturity Present Any Threat?

Once you have basic information about the potentially affected properties in your area, you can begin
to determine the scope of the problem and how you can make a useful contribution. Because not every
property will actually involve tenant rent increases or displacement, you will need to become more
familiar with the specific circumstances of each potentially threatened property. There are usually two
primary factors that determine whether maturity will threaten current tenants: (1) can the rents
increase significantly? (2) will the owner increase the rents?

You can begin by taking the following steps:
(1) Scan the list of properties to see if you recognize any of them;

e Compare any information you might have to determine whether further investigation of
possible need for tenant protections is warranted;

(2) Contact any tenants at the property or community organizations in the area, the owner and the local
HUD office to explore possible needs for tenant protections at a particular project;

e Find out whether the owner has increased the rents (if restrictions have already expired) or
has any near-term plans to do so (i.e. has a notice of rent increase been issued?). Talk to the
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STEP-BY-STEP GUIDE

A. Identify At-risk Tenants

owner or manager about their plans, or ask the HUD project manager if they know what’s
being planned. Some nonprofit owners may not be planning to increase rents, even if the
market would support it. However, if the controlling entity is a single asset non-profit, that
may be a red flag for a property as risk of turning over to market rent. If the property needs
repairs, this would be a good opportunity to make sure that the owner knows that tenant
protection resources (in the form of special vouchers or Project-Based Vouchers) might be
available. These resources, by permitting the owner to get increased rents closer to market
value, could provide increased income to facilitate repairs. A Project-Based Voucher contract
may make it easier for the owner to obtain a loan to undertake these improvements.

(3) Investigate whether market conditions in the neighborhood might support a rent increase for
unassisted tenants when restrictions do expire; several pieces of information might be helpful:

e What are the current restricted rents? You could ask the tenants or HUD, or file a FOIA if HUD
resists disclosure of the rent schedule. Before you do that, note that, for properties that have a
Section 8 contract for some of the units, the database contains a field — “S8 1 Rent To FMR,”
which provides a ratio that compares the current contract rent being charged by the owner
(which should be the same for the unassisted units), and the published Section 8 Fair Market
Rent for the area, which is used in establishing local payment standards for the Voucher
program. Since you can determine the Section 8 FMR for the area by consulting a HUD online
dataset, you can determine the current contract rent by multiplying that FMR by the decimal
in this field.

e What is the market rent for the subject property? You can get a rough idea from looking at
the published Section 8 FMR for the area (which may not accurately reflect the unrestricted
market rent for the subject property), or by asking the public housing authority (PHA) what
rent they would approve as a reasonable rent for the subject unit if it were rented to a
Voucher holder (the PHA must make such a determination for each voucher unit in their
program, and thus many have built a database).

Typically, properties that show a ratio of less than 100% (current rent over projected rent) are especially
susceptible to rent increases after restrictions expire.

(4) Determine whether the owner of the property is eligible to prepay the mortgage before expiration
without HUD approval. Such a prepayment triggers enhanced vouchers for all unassisted tenants and
therefore provides tenant protections more easily and without utilizing any available set-aside for
mortgage maturities:

e Determine whether the property is “eligible low-income housing” under the Low Income
Housing Preservation and Residential Homeownership Act (LIHPRHA);’

°24 C.FR. §248.101.
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STEP-BY-STEP GUIDE

A. Identify At-risk Tenants

e Confirm that prepayment would be in the tenants’ best interests;

e If prepayment is determined advantageous, encourage owner to pursue prepayment
immediately with HUD to secure enhanced vouchers.

Note that, even if the mortgage expiration date is within the next 150 days and the owner would not
necessarily be able to provide the statutorily required minimum notice, the notice statute provides
an exception for projects whose owners agree to operate on the same terms and conditions until
the mortgage maturity date.® Thus, a simple use agreement extending the term of the regulatory
agreement until maturity could permit a prepayment and provide eligibility for enhanced vouchers
without a 150-day notice.

3. Notices of expiring restrictions

HUD has encouraged, but not required, owners to provide at least nine months’ notice to tenants and
HUD of an impending maturity of a Section 236 mortgage.” However, state laws may provide additional
protections. For example, under California law,® owners of properties with expiring use restrictions
must provide both a 12-month and a six-month notice to tenants and the PHA and the local
government, where the termination of restrictions will increase rents or change the form of subsidy.
Thus, if any of these parties has received notice, this provides an important clue about the owner’s plan,
including the current and projected rent levels. Just because an owner has not provided the required
notice does not mean that termination will not occur or that the owner will not plan to increase the
rents. For a full discussion of California notice laws, see Attachment D.

4. State notice requirements of rent increases

State law may provide additional requirements. Under California law, for example,’ a landlord must give
tenants at least a 60-day notice of any rent increases greater than 10 percent of the rent charged under
the lease, before the rent increase can become effective. Such a notice is likely to come fairly late in the
conversion process, so that, if the application for tenant protections is not already fully underway, there
is likely to be a significant gap before such a legal rent increase can be offset with enhanced vouchers.
An owner’s failure to serve the required 60-day notice should provide grounds to forestall the rent
increase.

It is important to keep in mind that regardless of whether a notice is required under federal or state law,
if a notice is provided, it must comply with civil rights laws. This becomes particularly important when
tenants are limited English proficient and notices are not translated. For a discussion of language access
issues, please see Attachment D — California Addendum, Section I.C.

6 pub. L. No. 105-276, Admin. Prov’ns, §219, 112 Stat. 2487-88 (1998).

7 Letter from Margaret Salazar, HUD Assoc. Dep. Ass’t Sec’y, OAHP, to Section 236 Property Owners (Jan. 6, 2014).
8 Cal. Gov’t Code §65863.10.

9 CA Civ. Code § 827.
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STEP-BY-STEP GUIDE

B. Determine Eligibility for Tenant Protection Assistance

In 2015, Congress has provided up to $7 million for tenants in three types of HUD-assisted housing,
including those residing in properties with: (1) maturing HUD-insured, HUD held, or Section 202
mortgages that require HUD permission to prepay; (2) expiring rental assistance contracts for which
tenants are not eligible for tenant protection assistance under existing law; or (3) expiring affordability
restrictions accompanying a HUD mortgage or preservation program.' The property must be located in
a HUD-determined “low-vacancy area.”"" HUD FY 2015 guidance requires that the expiration or maturity
must have occurred prior to September 30, 2015. A full text copy of the most recent HUD Notice is
provided as Attachment B.

1. Which Tenants Are Eligible?

To be eligible for these expiring use vouchers, tenants must: (1) be in residence at the time of the
maturity or expiration; (2) be low-income; and (3) suffer a rent burden after expiration of more than
30% of adjusted income. HUD will process applications on a rolling basis until the funds have been
exhausted.”

In order for tenants to receive protections, additional criteria must be satisfied:

e Owners must apply for these protections; tenants or PHAs cannot apply on their own;
e The units must pass a PHA inspection and the owner must sign a subsidy contract; and
e The tenant must pass any eligibility screening imposed by the PHA for its voucher program.

The major barrier will be convincing owners to apply for these protections. Owners that agree to apply
for the protections are generally sufficiently motivated to make any necessary minor repairs necessary to
pass a PHA inspection and sign the assistance contract with the PHA. You may encounter rare situations
where specific units need more repair, or where the owner would rather not continue to rent to a
particular tenant, and uses the unit deficiencies as a convenient excuse. Creative advocacy relying on
state or local law, or the lease, may be required to resolve these situations.

Usually, tenants who are eligible for tenant protections will pass the local PHA eligibility screening.
However, a few PHAs have rejected tenants from HUD-subsidized properties by applying their usual
eligibility screening criteria for their regular voucher program. Tenants with prior debts to the PHA from
a prior relationship, or those with some criminal history background, have been especially vulnerable.
Federal law currently does not prohibit such re-screening for these tenant protections, so you will

have to encourage the PHA to grandfather all existing tenants, or challenge rejections under available
administrative procedures.

1075 address this issue for properties maturing in or prior to FY 14 (through Sept. 30, 2014), HUD issued Notice HUD 2014-13 outlining the criteria for
distributing funds (S5 million) for expiring use vouchers for unassisted tenants in affected properties. (HUD’s prior effort in 2013 (HUD Notice PIH 2013-08)
implementing a similar provision in the FY 12 Appropriation resulted in HUD approval of 18 properties for assistance.)

11 HUD Notice HUD 2014-13 (May 20, 2014), p. 5.

12 HUD Notice, p. 2.
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STEP-BY-STEP GUIDE

B. Determine Eligibility for Tenant Protection Assistance

2. What Kind of Tenant Protection
Assistance is Available?

Owners may request either enhanced
vouchers or Project Based Voucher (PBV)
assistance for tenants when restrictions
expire at an eligible property. Although
both types of assistance are administered
through a Public Housing Authority (PHA),
they vary from each other in important
respects, discussed next.

a. Enhanced Vouchers Explained

Enhanced vouchers are tenant-based assistance.” Eligible tenants can use these vouchers to stay in their
homes or move to another unit. If another willing landlord can be found, and the unit passes inspection,
tenants may move from the subject property immediately upon receipt of the voucher from the PHA. It
will be necessary to coordinate rent payments under old and new leases to ensure that any double rent
payments for overlapping leases are minimized.

With an enhanced voucher, the tenant who stays in place generally pays the rent that they were paying
prior to the expiration of the rental restrictions (which was often a flat “basic rent,” usually exceeded
30% of income), but no less than 30% of income. For unassisted tenants who pay their own utilities, the
new “minimum rent” will be set at a level that includes the PHA-determined utility allowance for the
unit."* The new assistance makes up the difference between that contribution and the new market rent
for the unit. Some tenants may experience a rent increase, because their old pre-maturity restricted
rent was actually less than 30% of adjusted income. However, if the family subsequently suffers a
significant decline in family income, the PHA uses a different method: the enhanced voucher minimum
rent changes from an actual dollar amount to a specific percentage of income.

Enhanced vouchers are different from regular vouchers in two key respects. First, they differ in value.
They can be worth more than regular vouchers if a higher subsidy is needed to permit the tenant

to afford to remain in the development after conversion, either at the time of conversion or later. If
necessary, the enhanced voucher subsidy is set at an “enhanced” payment standard — i.e., the actual,
PHA-approved, reasonable market rent level for the unit in the converting property, to enable tenants
to afford the new unrestricted rents. This value must be adjusted in the future to cover any subsequent
rent increases imposed by the owner, so long as the PHA determines that the rent is truly a “market-
value” rent for the unit. By contrast, tenants who choose to move with their enhanced vouchers will
have their assistance determined not by the reasonable rent for the unit, but by ordinary PHA-set local

13 HUD Notice, p. 5.
14 HUD Notice PIH 200141 (Nov. 14, 2001), at 30-31.
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STEP-BY-STEP GUIDE

B. Determine Eligibility for Tenant Protection Assistance

payment standards, which may significantly differ from actual rents charged. For movers, the local
payment standard may or may not be adequate to cover the actual rent charged by a new landlord,
which may then significantly affect the tenant’s net rent burden. (As described below, different utility
allowances can also affect the net rent burden.)

Second, enhanced vouchers include anti-displacement protection. Generally, the current owner must
accept them, as long as a tenant wishes to remain. Owners cannot evict tenants at the end of the
lease term with no cause stated. This protection is stronger than the ordinary voucher program, which
permits no-cause evictions at the end of the lease term, absent local eviction protections.

Whenever a tenant decides to move from the property, their enhanced voucher becomes a regular
voucher and these two features no longer apply. However, moving can also sometimes confer a
benefit. Upon moving, tenants are also no longer subject to the enhanced voucher minimum rent (equal
to their prior gross rent), which means that they can pay 30% of adjusted income, plus any excess of the
new unit rent over the local PHA payment standard. For tenants who are seriously rent-overburdened
by the enhanced voucher minimum rent, moving may be financially attractive.

Despite the capacity of an enhanced voucher to cover all rent increases, some tenants receiving
enhanced vouchers may find that their actual total rent contribution changes, because of differences

in how utility allowances for tenant-paid utilities are calculated. Prior to maturity of a Section 236
mortgage, unassisted tenants who pay some or all of their own utilities either pay (A) basic rent, without
a utility allowance, or (B) 30% of their adjusted income for rent, minus an owner-set utility allowance,
but capped at a level known as the “Section 236 market rent.”** After maturity, direct-metered tenants
who paid 30% of adjusted income minus an allowance will receive, as enhanced voucher holders, a new
PHA-set utility allowance, which may vary from the prior owner-set utility allowance. After maturity,
under enhanced vouchers, unassisted tenants must pay at least the same dollar amount of the gross
rent (i.e., rent to owner plus any utility allowance) they were paying on the date of maturity.'® Regardless
of the amount of the prior owner-set utility allowance, the PHA’s utility allowance for its voucher
program is used to calculate the gross rent contribution that serves as a minimum rent.”” Thus, even
though the enhanced voucher covers all rent increases by the owner (both those immediately following
removal of the rent restrictions and later on), the tenant’s actual rent contribution under the enhanced
voucher could change (up or down) from what it was under the HUD program prior to mortgage
maturity, if the tenant had been paying more than basic rent and had a utility allowance.

If the two utility allowances differ, which they almost always will, tenants may benefit or be burdened
by the switch. A tenant will benefit if the PHA utility allowance is higher than the prior owner-set utility
allowance. Conversely, a tenant will be burdened if the PHA allowance is lower than the prior owner-set
utility allowance.

15 Some unassisted tenants facing mortgage maturity reside in Section 202 properties for the elderly and disabled. Even where such unassisted tenants had
tenant-metered utilities, they still paid a cost-based rent (like the Section 236 basic rent), and received no utility allowance. Unlike Section 236, no unassisted
Section 202 tenants paid 30% of income. Thus, these tenants will be subject to a minimum rent set at their “gross rent” — i.e., the sum of the old rent to the
owner plus the PHA’s voucher utility allowance, regardless of their actual prior utility bills.

16 Notice PIH 2001-41 Part Il (C)(3)(a)

17 Notice PIH 2001-41 Part Il (C)(3)(a)
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B. Determine Eligibility for Tenant Protection Assistance

b. Project-Based Vouchers Explained

Project-Based Vouchers (PBVs) are project-based assistance, attached to the units through a contract
with the owner.” The assistance remains with the building to be used by the next occupant of the

unit, for the length of the contract between the PHA and the landlord, usually 15 years. After one year,
tenants of PBV units become eligible to move to another unit with assistance, by requesting a regular
voucher from the PHA, which moves them to the top of its waiting list for the next available voucher. The
PBV subsidy remains with the property, for a new eligible tenant selected under the terms of the PBV
program and contract.

PBV tenants generally pay 30 percent of their adjusted income for rent.”” Unlike enhanced vouchers,
PBVs are not subject to a minimum rent equal to the prior rent before the restrictions were lifted.
The total contract rent level that the owner can charge for the unit (i.e., the maximum of the tenant
contribution plus the assistance payment) is limited to a reasonable market rent, but capped at 110
percent of the HUD-published FMR for the area (or any HUD-approved exception payment standard).

c. Pros and Cons of Enhanced Vouchers and PBVs

Tenants may prefer enhanced vouchers if they want to move right away with assistance. Moving also
offers a rent-overburdened tenant the added benefit of reducing her contribution to rent to 30 percent
of adjusted income, plus any excess of the rent over the PHA’s voucher payment standard. From the
owner’s perspective, where the owner seeks market rents for the property that exceed the applicable
PBV rent limit, enhanced voucher assistance can cover that new rent, providing more income for the
owner while protecting the tenant.

PBVs offer several benefits. First, they can reduce tenants’ rent contributions to 30% of adjusted income,
even if the tenant remains in place. Second, PBVs provide greater protection for the continued use of
the property as an affordable housing resource, because the assistance remains with the property if

any individual tenant moves. Third, tenant mobility is also supported by the unique feature of the PBV
program that provides the opportunity to request a regular voucher to move after one year of residency.
Finally, by means of the federal subsidized contract rent for the unit, PBVs also offer new resources for
owners to support financing for property repairs or rehabilitation.

Under HUD’s current policy governing maturing mortgages and expiring restrictions, the owner
makes this choice between enhanced vouchers or PBVs in the application to HUD, but tenants can
devise strategies to influence that decision. Tenants should work to help the owner to understand that
ongoing assistance attached to the project can support financing for repairs or upgrades, and that non-
payments and vacancy losses will be lower because tenants’ contributions are made affordable. Without
PBVs, the building may experience a mass exodus of tenants forced to move due to the enhanced
voucher minimum rent requirement.

18 ;
Notice, p. 5.

1924 C.FR. § 5.628 (specifying that the total tenant payment (TTP) for an assisted family is the highest of: 30% of the family’s monthly adjusted

income; 10% of the family’s monthly gross income; the welfare rent; a minimum rent between SO and S50 that is established by the PHA); 5.634(a); 24 C.F.R

§ 5.634(a).
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C. Research Project Ownership

The current owner of a project that has or may soon mature is a crucial partner in any effort to preserve
affordability. The decisions to prepay a federally subsidized mortgage to obtain enhanced Section 8
vouchers for tenants, to apply for expiring use vouchers to preserve affordability, and whether to charge
increased rents after affordability restrictions expire are all within the exclusive purview of the owner.
Accordingly, it is crucial to determine the identity of the current ownership and to ascertain its motives
and potential pressure points for negotiation.

To determine the identity of the current ownership, you can look at the following sources:

e Search the property records in the local county recorder’s office;

e The National Housing Preservation Database — http://www.preservationdatabase.org;

e In California, contact the California Housing Partnership Corporation, which maintains a more
up-to-date database;

e Call the assigned HUD Project Manager;

e Contact the property manager;

e Try a Business Search on the Secretary of State website by using the name of the building and/
or the address of the building — e.g. http://kepler.sos.ca.gov .

Often, the legal entity that owns the property will be a corporation or LLC, which provides little
significant information about the true decisionmakers and their motives. To determine the identity

of the true decisionmakers, it is necessary to do a public records search on Lexis or Westlaw, or a
Business Entities Search on the Secretary of State website. You can try a number of different searches
to ascertain the identity of the people behind the corporate entity. For example, you can do a property
search using the address of the entity, a person search using the name of the agent for service of
process, and an entity search to determine if the entity has additional assets. After identifying key
individuals or companies, you can do a google search to find out more information.
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D. Meet with Tenants

Tenants living in buildings with expiring use restrictions may be in crisis because they are facing
imminent, unaffordable rent increases that threaten imminent displacement. Yet, the voucher process is
a long, opaque, and bureaucratic. Therefore, it is extremely important to develop trust early on with
the tenants and to identify key leaders who can organize the tenants and disseminate information.
Tenant organizers are key to any successful voucher application process, particularly when the tenant
base is primarily limited English proficient (LEP), which is often the case in these buildings.

An ideal tenant leadership structure will include several leaders who organize other tenants to go door
to door in each building to advise all tenants about meetings, updates, and recommended courses of
action. If the tenant base is primarily LEP, it is important to have bilingual advocates to quickly and easily
convey important information.

In addition to making sure that a tenant
leadership structure is in place, it is
important to make sure that a safe

space exists for tenants to meet and that
meetings are held frequently enough with
the advocates/attorneys to ensure that
tenants are kept abreast of developments.
In our case, we held our tenant meetings
at a nearby church, which was a safe space
to discuss the issues without ownership
or management’s knowledge and large
enough to accommodate the many
people that typically attended. At our first
meeting, we did intakes of all the tenants
to collect basic information and get a better sense of everyone’s financial situation and goals. We held
meetings at every important juncture in the process, including reaching out to the owner, submitting
the application, and providing updates throughout the process. We also responded to tenant requests
for meetings when the process had stalled or when they became concerned about the rent increases.
Our strong communication structure and responsiveness to tenant questions and needs allowed us to
develop trust with the tenants and move the process along as expeditiously as possible.
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E. Engage Potential Stakeholders

A successful effort to protect tenants or to preserve the affordability of these buildings usually requires
a strong coalition of community support. This support may be necessary to convince the owner to apply
for expiring use vouchers, to expedite the voucher application process through HUD, and to secure
support for tenants as they wait for the vouchers to be processed. It is also important to frame your
advocacy into a compelling story about the tenants, and perhaps the future needs of others like them,
for other stakeholders.

To maximize the effectiveness of collective community pressure, it is important to develop relationships
with each of these entities early in the process. Before the application had been submitted, we
organized several meetings with all stakeholders (minus the ownership) to get on the same page and
emphasize the dire situation of the tenants. This early collaboration helped us to establish working
relationships with all stakeholders quickly and enabled us to leverage these relationships to expedite the
voucher process and obtain emergency assistance for the tenants while the vouchers were processed.

1. Technical Assistance Providers

If you are not familiar with the byzantine world of HUD offices, local housing authority regulations,
and preservation politics, it is helpful to seek technical assistance as early in the process as possible.
For general assistance, the National Housing Law Project is an invaluable resource that can provide
guidance throughout the entire process. Individual states may have their own resources. See
Attachment D for California-specific resources.

2. Congressional Offices

Congressional offices are often key partners in the preservation effort because they have the most
direct influence over HUD, which is ultimately responsible for processing voucher applications and can
be a source of significant delay. Congressional offices can exert pressure on HUD to act faster than they
normally would. They can also potentially provide referrals to emergency rental assistance for tenants
who are paying increased rents as they wait for the vouchers to be processed. In our case, advocacy
with Congressional offices resulted in a congressional inquiry into HUD that dramatically expedited the
approval process. In addition, Congressional offices may have access to key contacts at HUD who can
assist with the application process and other needs, such as emergency rental assistance, that arise
during the process. To engage Congressional offices, it is best if the tenants themselves contact their
local office to explain the problem and then an advocate or attorney can follow up and assist with
coordinating and providing additional technical details.

3. HUD

HUD is ultimately responsible for processing voucher applications and therefore HUD staff are necessary
partners. However, HUD can be very bureaucratic and slow, so it is important to develop relationships
with key staff early in the process. The initial direct point of contact is the HUD Multifamily HUB/
Program Center (PC) Director for your jurisdiction, who will receive the application and often serves as
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E. Engage Potential Stakeholders

the coordinating person. You can identify the Multifamily HUB Director for your jurisdiction online.” It
is also useful to develop relationships with HUD staff and leaders at headquarters in D.C. and regional
directors to encourage HUD staff to expedite processing if necessary. In our case, this type of internal
pressure and accountability was crucial for moving forward the application in an expedited fashion.

4. Local Housing Authority

The local housing authority is a key partner in the voucher process and can either expedite or delay
the process. The local housing authority is not required to participate as administrator of these new
vouchers, but receives a fee for doing so. If the housing authority declines, the HUD public housing field
office director must take steps to find another housing authority to assume that responsibility, which
could slow the process considerably.

After HUD has approved the voucher application, the local housing authority is responsible for
administering the vouchers, which requires inspection of the units, certification of the tenants, and
executing the Housing Assistance Payment (HAP) contract(s) (discussed below). Tenants will not

receive the benefits of the vouchers until completion of these necessary steps, which can take months.
Developing a close relationship with key staff within the housing authority early in the process can be
instrumental in expediting these steps. The housing authority may also be able to provide emergency
rental assistance to tenants paying increased rents as they wait for the vouchers to be processed. To
engage the local housing authority, you can contact the voucher program manager and discuss the
history of the property, the tenants’ interest in remaining at the property, and identify early on whether
the housing authority would be willing to administer the vouchers and any foreseeable impediments.

5. Local Government and Community Organizations

Local government agencies and community-based organizations, such as churches, social service
agencies, and other civic organizations are also key partners, particularly when the owner requires
tenants to pay increased, unaffordable rents during the pendency of the voucher application process.
Because the voucher application process can take six months or more, these community partners can
provide crucial gap assistance, such as emergency rental assistance, food assistance, and/or assistance
with purchasing necessary medications. Community groups are also important when a building has

a large limited English proficient population because they can provide meeting space, translation
assistance, and the additional resources needed to process the voucher applications efficiently,
particularly during the inspection and certification stage. Finally, local government and community
groups can also be useful in putting pressure on owners to apply for vouchers and on HUD and the local
housing authority to expedite the voucher application process.

20 http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/hsgmfbus/abouthubspcs
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6. Management Company

Most large buildings employ a management company to handle the day-to-day operations of the
building. The management company can be an important ally if they are sympathetic to the tenants.
To gauge the management company’s attitude towards tenants, it may be helpful to have a neutral
party, such as the California Housing Partnership, contact the property manager, explain the voucher
process, and get a sense of whether the property management company is interested in applying

for the vouchers. If so, it is important to include a representative from the management company in
communications with the owner and to cultivate a positive relationship with all management company
staff. In our case, the management company advocated for the tenants, did the lion’s share of the work
to apply for the vouchers, and provided substantial support to the local housing authority throughout
the application process.
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F. Convince Ownership to Apply for Assistance

1. Convincing the Owner to Apply for Expiring Use Vouchers

As discussed above, only owners may apply for expiring use voucher assistance. Therefore, it is
imperative to convince the owner that the expiring use vouchers would be in its best interest.
Depending on the information that you gather from your research regarding the identity and
motivations of the owner, you may want to emphasize different angles. You need to consider whether
a phone call, formal demand letter, or sit-down meeting would be the most effective method of
communication under the circumstances. If possible, it is also advisable to demonstrate the financial
benefit to the owner of applying for the enhanced vouchers or project-based vouchers — i.e. stable
government revenue, potentially more revenue than they could obtain otherwise, and significant
demand and new channels of resources for rehabilitating the property if the project-based voucher
option is chosen.

If informal advocacy is not effective at convincing the owner to apply for expiring use vouchers, it may
be necessary to put more pressure on the owner. For example, you could seek a TRO or preliminary
injunction against the rent increases if there is a legal basis for doing so. The most likely legal basis for
enjoining rent increases are notice problems and violations of local rent control ordinances. If no legal
basis exists to file an action, you should consider contacting local media outlets to put public pressure
on the owner. Even if the owner is willing to comply, these strategies may be necessary to address rent
increases that occur while the expiring use voucher is processing.

2. Negotiating with Owners to Delay Rent Increases

After securing the owner’s commitment to apply for the expiring use vouchers, the next point of
negotiation is whether the owner will delay the rent increases during the pendency of the application.

If the owner will receive a financial benefit from the expiring use vouchers — i.e. if it will end up
generating more revenue as a result of the expiring use vouchers or avoid possible, the primary leverage
for tenants is that the owner will not receive the assistance from the expiring use voucher if the tenant
who was living in the unit at the time the mortgage expired is evicted. However, in many cases, this
point of leverage will not convince the owner to delay rent increases. In that case, the most effective
strategy may be telling tenants to pay if they can and working out individual agreements with the
owner for tenants who cannot pay. In our case, the owner agreed to hold off serving eviction notices

to tenants who did not pay the full rent until notifying us first. This agreement allowed us to work with
tenants to find alternate sources of funding and also to work with the management company to develop
payment plans and other workarounds to address the concerns of both parties.
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After securing the owner’s agreement to apply for the expiring use vouchers, the next task is for the
owner to put together the application to request expiring use voucher assistance. The HUD notice
details the requirements. In many cases, the property manager will complete the application. To avoid
delays in processing and the omission of eligible tenants, it is recommended that advocates review the
application prior to submission. We also recommend forwarding a copy of the completed application to
all stakeholders, such as Congressional offices. The various components of the application are described
below:

1. Notice to Tenants: Prior to submitting the application the owner must notify in writing all current
residents in unassisted units that it will be applying for expiring use voucher assistance and will be
identifying eligible households. The notice must be provided in a manner that is effective for persons
with disabilities and for persons who have limited English proficiency (LEP). Advocates can assist in this
process by offering to draft the notice and/or translate the notice or otherwise make it effective for
people with disabilities and/or people who are LEP.

2. Identifying Eligible Tenants: The owner must verify tenant income within the past 12 months to
determine whether the household is “at-risk.” A household qualifies as “at-risk” if that household’s
annual income is equal to or less than HUD’s FY 2014 low income limit and the household would have
to pay more than 30% of its monthly income for the new post-conversion rent without expiring use
voucher assistance.” Usually, the management company will have this information and will be able to
take care of income verification. A list of households that are at-risk as well as a list of households that
are not at-risk must be submitted with the application. Advocates can assist in the process by helping
tenants to contest income determinations, collect proof of income, and conduct a special inquiry

21 The final determination of a household’s income eligibility will be made by the PHA.
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G. Assist Ownership with the Application

into any households that the owner deems to be not at-risk to ensure that the owner has up-to-date
information.

3. Certifications: The application requires the owner to make a number of certifications, including the
accuracy of the monthly rents used in the calculation of at-risk and not at-risk households discussed
above, and that it is in compliance with civil rights thresholds. Although it may seem nonsensical to
penalize tenants for an owner’s violation of their legal rights, the latter certification is an important point
for advocates to note. If potential civil rights violations are occurring at the property, it is advisable to
hold off on filing a complaint or a lawsuit until after the expiring use vouchers are approved, because the
owner will be deemed ineligible to apply. In our case, there were a number of language access problems,
but we addressed some during the processing of the application and decided to hold off on filing any
complaints to avoid any problems in getting the expiring use vouchers approved, which was the tenants’
primary concern.

4. Narrative Statements: The application requires a narrative statement describing how the property
is eligible. The requirements are very basic and listed in Section 3 of the notice. Advocates may want to
review the owner’s narrative statement to ensure that it references the correct eligibility criteria.

5. Collecting Relevant Documents: In addition, the owner needs to collect various documents to
submit with the application. These documents include leases, mortgage note documents, and regulatory
agreements related to the affordability restrictions. Advocates can assist by alerting the owner or
property management company as early as possible which documents are needed.

6. Submitting an Optional Tenant Letter: In addition to the required components of the application,
you can also submit a letter signed by all the tenants that explains their situation and the hardship that
they will face if the expiring use vouchers are not approved. An example is enclosed as Attachment C.
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H. Advocacy with HUD to Expedite Review

The application submitted by the owner will go to the local HUD office, and must be processed by
three HUD departments: (1) Multifamily; (2) Public Indian Housing (PIH)/Public Housing (PH) Field
Office; and, (3) HUD Office of Housing Voucher’s Financial Management Division (FMD) in Washington
D.C. Because processing may stall in this bureaucracy, advocates should be persistent to ensure that the
responsible HUD staff is reviewing the application in a timely manner.

1. HUD Multifamily

The Director of the local HUD office will submit the application to the local HUD Multifamily office for
approval. HUD Multifamily review is identified in the notice and HUD Multifamily will review for the
eligibility of the property. The application is reviewed for eligibility on the following grounds:

a. The property was under a Section 202 Direct Loan or a Section 236 or 221(d)(3)—(d)(5) Below
Market Interest Rate (BMIR) primary mortgage that matured (or will mature) in the relevant time
frame; OR

b. The owner’s rental assistance payment (RAP) contract expired prior to FY 2012, or Rent
Supplement contract expired prior to FY 2000. This includes verifying that the contract reached its
expiration date, and did not terminate prior to the expiration date due to the prepayment of the
underlying mortgage at the property; OR

c. The property had an underlying HUD-imposed affordability restriction that expired (or will
expire) in FY 2014 or prior to FY 2014 (or whatever date is established by updated guidance for
FY 2015 and later). The Multifamily Hub/PC staff will verify that the affordability restriction was
a HUD-imposed agreement. The Multifamily Hub/PC Director or designee must also review the
specific provisions of the affordability restriction and mortgage note to verify that the expiration
in fact removes/removed affordability restrictions on unassisted units at the property.

In addition, each property must meet the following requirements:

e The property does not, at the time of the request for assistance, have an active Section 202
Direct Loan, or an active Section 221(d)(3)—(d)(5) or Section 236 FHA-insured or HUD-held
mortgage;

e The property is located in a low-vacancy area (low-vacancy areas are listed in Attachment A);*

e The number of households identified by the owner as at-risk households does not exceed
the total number of unassisted units at the property (in the case of a mortgage maturity or
affordability restriction expiration)

e The households identified by the owner as at-risk and those not at-risk, did reside at the
property at the time of the mortgage maturity, rental assistance contract expiration, or
affordability restriction expiration.

22 Notice, p. 24.
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H. Advocacy with HUD to Expedite Review

All of this information is provided by the owner to HUD Multifamily in the initial application. A HUD
Multifamily analyst will then review the application to determine that the building qualified for the
expiring use vouchers.

In our case, we needed to do some initial advocacy on the building’s eligibility for this expiring use
voucher because the ownership had changed, but eventually HUD agreed that the building qualified.
Despite the relatively simple process of determining eligibility, the application in our case stalled at

HUD Multifamily for a full month. With this delay and mounting pressure for our clients to pay the
increased rent, we requested our local Congress member to make an inquiry into the HUD offices. The
inquiry prompted HUD action, and we were contacted by HUD that the office was quickly processing the
application.

2. HUD PH Field Office

After HUD Multifamily confirmed that the building qualified for the expiring use vouchers, the
application moved to HUD PIH, which works with the local PHA to administer the PBVs or enhanced
vouchers. The PH Field Office Director determines the appropriate PHA to administer the assistance in
accordance with established criteria, including but not limited to, jurisdiction and PHA administrative
capacity. Once the PH Field Office identifies the appropriate PHA, it sends a letter of interest to the local
PHA to administer the expiring use voucher assistance. The PHA will have the opportunity to agree or
decline to administer the enhanced vouchers or PBV assistance.

3. HUD Office of Housing Voucher’s Financial Management Division (FMD)

After the application was approved by HUD PIH and the local PHA accepted the administration of the
expiring use voucher assistance, the application with finance request was sent to FMD in Washington
D.C. Congress had designated only $5 million in 2014 to fund the expiring use vouchers and funding had
to be available for the tenants to receive assistance.

The FMD calculates the budget authority and assigns funds to the PHA, using the information from
Section B of the HUD-52515 to determine the amount of funding. The FMD also calculates the special
fee for the extraordinary costs associated with administering the enhanced voucher or PBV assistance
under this Notice.”

Additional Congressional inquiries may be necessary to complete this step if FMD or the PH Field Office
is slow to respond.

23 The fee is $200 per unit for the higher number of units as determined: (a) the number of at-risk households at the property that were identified in the
owner’s request for assistance; or (b) the number of families that are eligible to receive assistance (identified in Section B of the HUD-52515).
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I. Advocacy with PHAs During Certification and Inspection Process

1. Role of PHA

The PHA has two primary tasks in the the process of applying for the expiring use vouchers. First, if
the owner is applying for PBVs, the PHA must verify whether the request for PBVs meets the statutory
and regulatory requirements of the PBV program and all other program requirements, including all
applicable fair housing and civil rights requirements.

Second, after receiving the Annual Contributions Contract (ACC) documents and transmittal letter, the
PHA must perform specified tasks to determine unit and tenant eligibility, and then issue expiring use
vouchers to the eligible families. This process under the notice is the same as the standard housing
voucher application process. The inspection and certification process is similar for both PBVs and
enhanced vouchers. It is important to note that the assistance may not be paid to cover any period
of time before the PHA determination that the unit meets the housing quality standards of the
program. Thus, you should urge PHAs to conduct the inspection as soon as possible because the
assistance starts as soon as the month following HQS approval.

2. Certification Process

The certification process for the PBV is the same as the process for a typical housing voucher and
follows the administrative plan of the local PHA. The PHA will check the household for eligibility based
on the following criteria: income limits, citizenship or eligible immigration status, social security number
disclosure, family consent to release of information, background check, and family obligations. The
certification process requires the PHA to a) brief the household on the PBV or enhanced vouchers, b)
determine rent reasonableness, c) determine the Housing Assistance Payment (HAP) contracts, and d)
inspect the property for Housing Quality Standards (HQS):

a. Briefing the Households: Each household receives a packet that identifies all of the information
that family needs to know, needs to provide, and answers any questions that the household might
have about the PBV or enhanced vouchers.

b. Reasonable Rent: The PHA must determine whether the rent requested by the owner is
reasonable for the unit in comparison to other similar unassisted units based on the current
condition of the unit. The PHA does not consider any planned future enhancements. If the PHA
determines the owner’s proposed new rent is not reasonable, the owner must either lower the
rent or the family will have to find another unit in order to benefit from the expiring use voucher.

c. Housing Assistance Payments (HAP) Contract: The HAP Contract is a contract between the
project owner and the local PHA, and specifies the number of units that will receive Section 8
assistance for a particular property. In addition, the HAP contract provides Section 8 subsidies

to the owner to cover the difference between the PHA-approved rent and the HUD-required
tenant rent contribution. For either enhanced vouchers or PBVs, the PHA-approved rent must be
reasonable in relation to market comparables. For PBVs, the maximum rent is also limited to 110%
of the area’s HUD-established Fair Market Rent, or any allowable exception payment standard.
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I. Advocacy with PHAs During Certification and Inspection Process

d. Housing Quality Standards (HQS): The HQS standards refer to the combination of both the
HUD and PHA-established requirements. HQS inspections are required before the HAP contract

is signed and the payments can be made retroactive to when the property passes the inspection.
First, the property must meet the physical standards that are HUD Performance and Acceptability
Standards. Inspections are performed to identify deficiencies and then notification are provided
to the owner and the current tenant seeking the PBV or enhanced vouchers. The PHA can set a
policy as to the time frame in which the deficiencies must be corrected and the PHA will conduct a
reinspection.

At Miracle Terrace, we used the initial briefing meeting to encourage the tenants to gather their
information and fill out their applications as quickly as possible. We provided technical and language
assistance after the briefing meeting to help the tenants, so that at the next meeting they were ready to
submit their applications.

As to the rent reasonableness, we had some communication with the PHA and the owner as to their
request for rent. We wanted to make sure that this negotiation did not hold up the HAP contract

while both sides negotiated an agreeable figure. The property was slowly being renovated. The owner
wanted rent for the higher value and the PHA was not willing to give the higher rent since the units that
were receiving the PBVs had not been renovated. Eventually, they were able to work out a reasonable
number.

The inspection was also another point of advocacy because once the property passed inspection,

the HAP contract could be signed retroactive to that date. Therefore, we were pushing the PHA and
the owners to complete the inspections and repairs in 30 days so that the HAP contract could be
effective for the tenants some time during the next month. We also looked at notices that cited
tenant-related issues from the initial inspection and went to every one of those units to help the tenants
make the appropriate adjustments or fixes before the re-inspection. Even though the HAP contract and
the expiring use voucher process took an additional two months after the inspection of the property
was completed, the effective date of the HAP contract was retroactive to the approved inspection date.
Our clients received rent credits for the retroactive months.

We were successful in having the certification process completed in 30 days through the continued
advocacy with the owners and the PHA, and we would urge all advocates to do the same.
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J. Supporting Tenants Through the Application Process

The application process can be long and arduous for tenants, particularly when the owner refuses to
delay rent increases. Therefore, it is critical to provide holistic support to tenants so that they can
remain housed until the expiring use vouchers are processed. Our support of the tenants during the
process was two-fold — both for long-term assistance and for more immediate assistance.

1. Long-Term Assistance

Long-term assistance refers to the cooperation required by tenants during the voucher application and
certification process. The tenants need to know the importance of their cooperation with the PHA and
the owner for the process to go smoothly and quickly. Also, keeping the tenants informed about the
process helped them understand their options along the way.

We held community meetings to keep the residents up to date on the progress of the expiring use
vouchers, encouraged them to try to make next month’s rent, and also helped collect necessary
documents for their eligibility. We gave both group advice and individual advice to tenants so they
understood the PBV process and what PBVs provided.

2. Short-Term Assistance

During the months-long process, tenants came to us asking for immediate food and rental assistance.
First, try to find local short-term rental assistance for the tenants. There are many organizations that
give short-term of rental assistance. Look for tenants with compelling stories to tell the organizations.

We call our 211 hotline for organizations that provided emergency rental assistance (as well as food
assistance) and we also reached out to the City of Anaheim for local Emergency Solutions Grant (ESG)
aid because they have a homelessness prevention component that provides support for residents at risk
of homelessness. Keep in mind that most organizations have rental assistance available at the beginning
of the month and the money is allocated very quickly. We did do an intake process to determine the
tenants with the most need.

Second, we reached out to many organizations for food assistance — the local food banks, harvest
groups, and church groups. Our tenants were very sympathetic and their story motivated organizations
to volunteer to drop off boxes of food. Also, many clients reached out to their neighbors and their
churches for help.

Throughout the process, it was important to determine both the short-term and the long-term needs
of the tenants, especially for rental assistance. Because anyone who moved out of their unit would be
ineligible for the expiring use vouchers, it is critical to help tenants remain at the building while the
application is being processed, all the way to the point of the new assistance flowing to the owner.
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K. Media Strategies

Media strategies can provide important leverage
in these cases. For example, media coverage

may pressure a recalcitrant owner to apply

for the expiring use vouchers or hold off on
evictions. Reporters can shed light on delays

and inefficiencies within HUD and the local
housing authority if the application is taking too
long to process and the tenants are at-risk of
displacement. Media coverage, particularly ethnic
media coverage for immigrant populations, may
also generate support and/or contributions for the
tenants.

However, media strategies should be considered with caution because the owner must file the
application and thus collaboration with the owner is essential until the expiring use voucher process

is complete. Because advocates cannot control the content that ends up in the media, there is a risk
that anything that the owner perceives as negative publicity may endanger retaining the owner’s
cooperation. Another possibility is to use ethnic media to garner support for limited English proficient
tenants, particularly tenants who are forced to pay increased rents while the voucher application is
processed. If the owner is not part of the same ethnic community, it may be less risky to engage ethnic
media to bring awareness and other assistance to the tenants.

In our case, we made a strategic decision to use

media as a hammer if the owner failed to collaborate
with us — i.e. if he refused to apply for the expiring
use vouchers or started evicting tenants during the
process. We decided not to do any media, even ethnic
media, until after the expiring use vouchers were
secured as long as the owner was cooperating with us.
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A. List of Maturing Properties
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B. HUD Notice
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HUD Notice PIH 2015-07
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——y U.S. Department of Housing and Urban Development
Office of Public and Indian Housing
Office of Housing
Special Attention of: Notice HUD 2015-07
Regional and Field Office Directors of
Public Housing; Multifamily Hub Issued: April 23,2015

Directors; Multifamily Program Center

Directors; Public Housing Agencies;

and Owners/Agents Expires: This notice remains in effect until
amended, revoked, or superseded

Cross References:

HUD Notice PIH 2014-13

HUD Notice PIH 2008-12 (HA);

HUD Notice PIH 2011-20 (HA);

HUD Notice PIH 2011-46 (HA);
“Consolidated Appropriations Act, 2014”
(PL 113-76)

“FY 2015 Omnibus; Consolidated and
Further Continuing Appropriations Act” (PL
113-235)

Subject: Funding Availability for Tenant-Protection Vouchers for Certain At-Risk
Households in Low-Vacancy Areas — Fiscal Year 2015

1. Purpese. HUD is making up to $7,000,000 available for Tenant Protection Vouchers (TPV)
for certain at-risk households in low-vacancy areas for Fiscal Year (FY) 2015.

The FY 2015 Omnibus; Consolidated and Further Continuing Appropriations Act (Public
Law No. 113-235, enacted December 16, 2014), provides that up to $5,000,000 of the
$130,000,000 appropriated for TPVs may be made available for this purpose. In addition to
exercising that authority, HUD is also making available $2 million in carry-over TPV
funding of the $5 million that HUD made available for this purpose under the Consolidated
Appropriations Act, 2014 (PL 113-76). TPVs provided under this set-aside are considered
“replacement” TPVs and are not subject to the re-issuance restrictions that apply to certain
TPVs under the FY 2015 Omnibus.

This Notice describes the eligibility, selection, and funding process for this TPV set-aside
funding in FY 2015. (The Notice retains the same eligibility, selection, and funding process
from the previous fiscal year’s notice for this set-aside funding, HUD Notice PIH 2014-13.)
To be eligible for this set-aside funding, the three potential events that trigger a project’s
eligibility (described in section 3 of the notice) must either occur in Federal Fiscal Year (FY)
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C. Tenant Letter

ASTAN AaAFE RO ARG

VANCING
AN puntic &R Law Cener

LOS ANGELES PROVIDING ACCESS TO JUSTICE
FOR ORANGE COUNTY'S LOW INCOME RESIDENTS

July 11,2014

Mr. Thomas Azumbrado
Multifamily Hub/PC Director
Los Angeles Multifamily Hub
611 W. Sixth Street, Suite 800
Los Angeles, California 90017

Re: Request for Tenant-Protection Vouchers for At-Risk Senior Households Living at Miracle
Terrace Apartment (225 S. Western Avenue, Anaheim, CA) Pursuant to HUD Notice 2014-13

O[22 HI2tA OHE| HFEE QI MASE LOIVMES Bt MUA-ES EEHIRH 28
Dear Mr. Azumbrado:

We are tenants at Miracle Terrace Apartment, a 179-unit apartment building for seniors located
at 225 S. Western Avenue in Anaheim, CA. We moved in to Miracle Terrace when it offered
affordable rent for senior citizens. Most of us have lived at Miracle Terrace for more than five
years and some for more than fifteen years. We are all tenants on fixed social security income.
Most of us receive less than $12,000 per year and all of us fall below the extremely low-income
guideline of $22.000 per year.
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Over the last eight months, our rent has risen by 75 to 80 percent. After we sought help from
Asian Americans Advancing Justice — Los Angeles and Public Law Center, non-profit legal
advocacy organizations, we learned that we were experiencing these dramatic rent increases
because the federally subsidized mortgage that had kept our rent low expired last year. This
month, a rent increase of 50 to 60 percent went into effect and we are all paying more than 30
percent of our income on rent. Most of us are paying more than 50 percent of our income on
rent. We are left with only $15 - $50 a month for food after we pay for basic necessities like
prescriptions and transportation.
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Buitding upon the legacy of the Asi
1145 Wilshire Bivd., Znd Floor, Lo

an Pacific American Legal Center
G170 T 213-877-7E00 F 213

FE-TEOS www advancingpustice-la org

PLC, 601 Chvae Center Drive West » Santa Ana, CA 927011009 - G114 5411010 - Fax (F14) 5415157
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The current owner of our building is submitting this application for Tenant-Protection Vouchers
for At-Risk Households in Low Vacancy Areas provided for in the 2014 Appropriations Act
pursuant to HUD Notice 2014-13. We appreciate that the owner is working to help us obtain this
voucher. We are very worried that we will not be able to pay the dramatically increased rents for
long. We ask that you process and approve the application as quickly as possible and hopefully
no later than August 2014. We do not want to be evicted while this application is pending. If we
are evicted, we have nowhere to go because the Anaheim Housing Authority Section 8 voucher
list is closed and the waiting list for those of us who managed to get on is five to eight years.
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There is no rent control in Anaheim and we cannot afford market rents when our income is less
than $1000 per month. Expedited processing and approval of these vouchers is our only hope to
avoid homelessness. At our advanced age, many of us have disabilities and serious health
problems that would be severely exacerbated by displacement and homelessness. Please help us
to remain at Miracle Terrace.
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Sincerely,
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D. California Addendum

I. California Notice Requirements

A. Notice of Mortgage Maturity

As discussed in the main text, unlike federal law, which does not require notice prior to mortgage
maturity, California law requires that owners provide notice to tenants both 12 months and 6 months
prior to expiration of rental restrictions for affordable housing.! The notice law also requires a 12-
and 6-month notice to “affected public entities,”? which typically include the local mayor and housing
authority, as well as the state’s Department of Housing and Community Development (HCD).?

Before reviewing whether an owner has complied with notice requirements, advocates should confirm
that the notice law applies. This can be done by confirming that the project fits the law’s definition

of “assisted housing development.” Most types of federally-subsidized housing are included in the
definition, as are properties financed with low-income housing tax credits.®

An initial step in reviewing the notice for defects is to research whether the owner has provided
sufficient notice to each of the appropriate parties or entities: affected tenants, the appropriate local
officials, and HCD. A subsequent step is to examine whether the notice actually includes all required
elements. The elements in the 12- and 6-month notices have some differences and advocates should
review each requirement in the notice law.

Notable requirements in the 12-month notice include:

a statement that rental restrictions are expiring,

the anticipated date of expiration,

the program involved, and

e astatement that expiration may have the effect of removing rental restrictions.®

The six-month notice to affected tenants must include more specific information, including:

e anticipated rents following expiration, and
e the names and phone numbers of local government, housing authorities, and legal services
organizations.’

1 Cal. Gov’t Code §§ 65863.10(b)(1), 65863.10(c)(1).

2 1d.

3 Cal. Gov’t Code § 65863.10(a)(1). Additionally, a separate notice, to organizations described as “qualified entities” who may be potential purchasers, is re-
quired 12 months prior to expiration. It is unclear whether the owner must provide any notice (or a copy of what was already served) to tenants who moved
in after the required notice was timely served.

4 Id. at § 65863.10(a)(3).

° Note that California owners who commit to extending the affordability of a development for at least 30 years beyond the expiration of current rent restric-
tions may be exempt from notice requirements. See Cal. Gov’t Code § 65863.13.

6 See id. at § 65863.13.

7 See Cal. Gov’t Code § 65863.10(c)(2).
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In addition, the six-month notice sent to public entities must include additional specific information
about the development, including:

e the number of units assisted,
e the income levels of affected tenants, and
e adescription of the owner’s plans for the development.®

If proper notice is not provided, affected tenants or affected public entities may seek injunctive relief.’

B. Notice of Rent Increases

Under California law,*® a landlord must give tenants at least a 60-day notice of any rent increases
greater than 10 percent of the rent charged under the lease, before the rent increase can become
effective. Such a notice is likely to come fairly late in the conversion process, so that, if the application
for tenant protections is not already fully underway, there is likely to be a significant gap before such a
legal rent increase can be offset with enhanced vouchers. An owner’s failure to serve the required 60-
day notice should provide grounds to forestall the rent increase.

C. Language Access Issues

In addition to the actual requirements of the state notice law, advocates should also examine whether
additional state or federal laws may apply. For example, civil rights laws may require translation of

a written notice into a tenant’s primary language. Title VI of the Civil Rights Act of 1964 prohibits
discrimination in federal programs based on national origin, among other factors.!* Courts have
interpreted Title VI to prohibit discrimination against individuals with limited English proficiency

(LEP).22 Agencies, including HUD, have drafted guidance related to LEP individuals’ access to federal
programs,’®* which generally require recipients of federal assistance to “take reasonable steps to ensure
meaningful access” to federal programs.’* As a result, an owner’s failure to translate notices for LEP
individuals may mean a violation of notice requirements.

The US Supreme Court has held that individuals claiming a disparate impact — often the case with
language access issues — have no private right of action under Title V1. This means that individuals
may have to rely on administrative processes, such as HUD’s fair housing complaint process, to
enforce these requirements. There is a private right of action for individuals bringing claims under
the Fair Housing Act; however, the case law regarding discrimination based on national origin related

& Id. at § 65863.10(c)(3).

9 Id. at § 65863.10(j).

10 Cal. Civ. Code § 827.

1 See 42 U.S.C. §§ 2000d — 2000d-7.

12 see, e.g., Lau v. Nichols, 414 U.S. 563 (1974).

13 see Final Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited
English Proficiency Persons, 72 Fed. Reg. 2732 (Jan. 22, 2007); see also Executive Order 13166, 65 Fed. Reg. 50121 (Aug. 16, 2000); Memorandum from the
Attorney General to Heads of Federal Agencies, General Counsels, and Civil Rights Heads, Federal Government’s Renewed Commitment to Language Access
Obligations Under Executive Order 13166 (Feb. 17, 2011).

14 Executive Order 13166, 65 Fed. Reg. 50,121 (Aug. 16, 2000).

15 Alexander v. Sandoval, 532 U.S. 275 (2001).
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to language access is limited and may present challenges.! Advocates should also be sure to research
state fair housing and other laws, which may provide their own translation requirements related to
LEP status. For example, in California, state law requires that notices be provided in Spanish, Chinese,
Tagalog, Vietnamese, or Korean if the tenancy contract was negotiated in that language.?

Il. California Resources

For specific assistance negotiating with California project owners, the California Housing Partnership
Corporation is an important resource that may be able to serve as a more neutral ambassador for the
tenants than an attorney or advocate.

The following California-based organizations also have expertise in securing expiring use vouchers for
low-income tenants:

e Asian Americans Advancing Justice — Los Angeles — www.advancingjustice-la.org
e National Housing Law Project — www.nhlp.org

e Public Counsel — www.publiccounsel.org

e Public Law Center — www.publiclawcenter.org

Consulting local government resources, such as your local public housing authority, can also be helpful.

Expiring Subsidized Mortgagesin CA
2500
2000 -
1500

B Unassited Units
1000 - B Assisted Units
500
0 -
2015 2016 2017

16 see, e.g., Vialez v. New York City Housing Authority, 783 F. Supp. 109 (E.D.N.Y. 1991) (holding that a landlord’s failure to translate a termination notice
into Spanish did not support a disparate impact claim because it affected all non-English speakers in the same manner).
17 see Cal. Civ. Code § 1632.
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E. Case Studies - Miracle Terrace

Miracle Terrace is a 179-unit building located in Anaheim, California that houses low-income elderly
tenants, the majority of whom are monolingual Korean speakers. None of the units had project-

based Section 8, but a handful of households had individual vouchers. This project was developed

by a faith-based non-profit group as an affordable housing complex financed with a loan insured and
subsidized under Section 236 of the National Housing Act. This program provided affordable rents based
on operating costs and subsidized debt service. On November 1, 2013, the mortgage matured and
affordability of the units expired. Subsequently, the property was sold to Clear Capital LLC, a private,
profit-motivated equity firm that targets large, multifamily properties. Rents in the building rose by 75
to 80 percent over the course of the eight months since the affordable rental restrictions expired.

Many tenants reached out to Asian Americans Advancing Justice — Los Angeles and Public Law Center
for assistance in finding a resolution to the insurmountable hardship of paying the drastic rental
increases. These rental increases imposed a severe hardship on the nearly 200 elderly, limited English
proficient, extremely low-income tenants who were affected. The tenants receive very limited monthly
income from Social Security, ranging anywhere between $800 and $1,000. After the rent increases went
into effect, the tenants were forced to meet all of their basic needs on just $200 to $300 per month. As
seniors, many of the tenants had to stretch their meager leftover income on prescription drugs, doctor’s
appointments, and basic services like communication and transportation. Advancing Justice and Public
Law Center discovered that some tenants were living on just $15 to $50 for food each month. As the
months went on and any savings dwindled, some tenants with serious medical conditions like cancer
and diabetes cut back on necessary medications to pay their rent. Mr. Yong Woom Yang, a 74 year old
monolingual Korean tenant who had lived at Miracle Terrace for 8 years said, “The rent increases were
devastating to me. | could not afford necessary medicine for my chronic diseases, | had to cut back on
my food intake because | could not afford my normal groceries, and | could not see my friends or family
because | did not have money for transportation. | felt very depressed since the rent increases went
into effect.”
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Unlike other low-income tenants assisted under HUD programs that lose their affordability due

to certain loan prepayments or opt-outs from project-based Section 8, these tenants were not
automatically entitled to rental assistance. The Section 8 voucher waiting list for Anaheim Housing
Authority was closed at the time the tenants needed assistance and some tenants had been on

the waiting list for an extremely long-time, ranging from 5 to 8 years. Moreover, the building is not
located in a jurisdiction with rent control. The only source of rental assistance available to these
extremely vulnerable seniors was the little-known expiring use Section 8 voucher. Congress has
provided these vouchers to help cushion the impact on tenants in buildings with maturing federally
subsidized mortgages or other expiring restrictions. However, unlike the vouchers available to tenants
in prepayment or opt-out situations, the expiring use voucher is not available to all eligible tenants, and
the owner must voluntarily apply for the assistance.

Asian Americans Advancing Justice — Los Angeles and Public Law Center learned about these expiring
use vouchers and reached out to the owner to request that he apply for them. Although the owner
agreed to apply for the expiring use vouchers, he refused to delay the rent increase, which forced
tenants to be extremely rent overburdened for the 4.5 months that it took to process the expiring use
vouchers. The process of applying for the expiring use vouchers was fraught with difficulty and delay as
a result of a bureaucratic process that required approval from at least 4 HUD offices, in addition to the
various administrative steps required of the PHA to certify the tenants, inspect the units, and negotiate
and approve the project-based voucher contract. In addition, there was confusion as to whether this
project qualified under the expiring use voucher criteria. It took continuous advocacy from Advancing
Justice and Public Law Center, and a few Congressional Inquiries for the application to be processed.
Throughout the process, the lead tenant organizer and two bilingual tenant advocates were crucial

to organizing and supporting the tenants. Eventually, through the persistent advocacy of the tenant
advocates as well as the office of Congresswoman Loretta Sanchez, 124 project-based vouchers were
approved in record time, retroactive to 3 months after the major rent increases went into effect.
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Riverwalk Apartments, formerly known as Callahan Plaza, is a 336-unit building located on 14 acres in
Miami, Florida. In 1968, the property was financed with a HUD-insured mortgage. While the rents were
not income-based, they were significantly lower than market rent because of the restrictions imposed
by the HUD-insured mortgage. The tenants living at Riverwalk were primarily Hispanic, low-income and
elderly. Many of the tenants have lived there for decades and raised their families at the property.

In April 2010, the HUD-insured mortgage matured and the affordability of the units expired.
Subsequently, the property was sold to CFH Group, which intended to raise the rents to market.
Although the new management was sympathetic to the long-term tenants, the new rents were
unaffordable to most tenants.

Several tenants contacted Legal Services of Greater Miami, Inc. (LSGMI), when the rents started
increasing in late 2012. Most of the tenants were living on fixed incomes and required assistance from
family members in order to pay their living expenses. Unfortunately, there was nothing that could be
done at that time and many tenants moved out of the property.

In April 2013, LSGMI received notice from the National Housing Law Project that HUD authorized
funding for expiring use Section 8 vouchers and Riverwalk was an eligible property. Attorneys from
LSGMI found one prior client that was still living at Riverwalk by receiving financial help from friends and
family. LSGMI told him about this opportunity to obtain expiring use vouchers, but explained that the
landlord had to apply for the expiring use vouchers. LSGMI attorneys contacted Riverwalk management
on his behalf and requested a meeting to discuss the application process. Because the application was
time consuming and the deadline was only a few weeks away, the attorneys feared the landlord would
refuse to participate. Instead, the management team was thrilled to learn about the possibility because
it would allow most of the older tenants to remain at the property. The owner was eager to apply for
the funding. Nearly 175 of the families who were living there at the time the mortgage matured in 2010,
remained at the property in May 2013.
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Riverwalk applied for the expiring use vouchers in June 2013 and HUD approved the expiring use
vouchers in August 2013. HUD designated Miami-Dade County’s Public Housing and Community
Development as the administrating agency for the expiring use vouchers. However, HUD did not
immediately issue the funding allocation notice. In November 2013, Representative lleana Ros-Lehiten
wrote a letter to HUD about the delay of the expiring use vouchers. In December 2013, the local field
office advised LSGMI that “some budgeting issues caused delay.” HUD allegedly wanted to determine
the eligibility of all projects before issuing the funding allocations. In February 2014, HUD finally issued
the funding allocation and the PHA determined the eligibility of residents in March and April 2014.
Unfortunately, between the time HUD approved the project and the time the PHA screened for tenant
eligibility, 27 potentially-eligible families moved out of Riverwalk.

During the eligibility process, several applicants were denied even though they lived there when the
mortgage matured. The mortgage maturity occurred 4 years prior and under a different management
company, so the landlord did not have proof that some tenants lived there in April 2010. Because of
this, the list of eligible families provided to HUD was not correct. One lesson learned is that the landlord
should include any family that may be potentially eligible and review the list closely. Fortunately, LSGMI
successfully advocated for the PHA to overturn the initial eligibility determination for these families.
Ultimately, approximately 160 families were approved for Section 8 vouchers.

When LSGMI first contacted Riverwalk, the landlord only wanted to apply for the tenant-based vouchers
and did not want to apply for the project-based vouchers. LSGMI attorneys did not challenge this
decision because of the landlord’s willingness to apply for the funding. In retrospect, this was an issue
that should have been discussed further and more advocacy should have been done to try to convince
the landlord to select the project-based assistance. Because the tenants received an enhanced voucher,
rather than a regular Section 8 voucher, the tenant’s portion of the rent cannot be lower than the rents
at the time the mortgage matured. The enhanced voucher reduced most tenants’ rents to around $475.
While this was a significant reduction of the rent, for those tenants on SSI or who have an extremely
low income, the rent may exceed 30% of their income and remain unaffordable. (Market rent sought for
the apartments by the landlord was double this amount, at $950.) This will likely force those families to
eventually relocate to another, more affordable location and transform the voucher to a regular Section
8 voucher.
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