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I INTRODUCTION

In a thinly veiled attempt to make an end run around this Court’s determination that the
University of California (“UC”)’s discrimination is inflicting irreparable harm on Plaintiffs and
the public, UC now seeks to stay, pending appeal, the preliminary injunction the Court entered to
prevent that harm. Such a stay would turn this Court’s decision on its head by allowing UC to
persist in using discriminatory SAT and ACT scores as a “plus factor” in the upcoming admissions
cycle, denying yet another cohort of students with disabilities and students with less privilege a
fair chance at UC admission. Nevertheless, in order to preserve in its admissions system tests that
its own leaders and experts have condemned as discriminatory, UC now revises the facts in a
striking series of reversals.

In opposing the preliminary injunction, UC made three major representations about its
admissions and scholarship processes. First, it assured the Court that all of its campuses had either
developed or were currently developing processes to fairly evaluate applicants without SAT and
ACT scores. PI Opp’n 18, 27. Second, it emphasized that even though—as its experts
recognized'—SAT and ACT scores are inaccessible to students with disabilities, they play only a
minor role in UC admissions and scholarship determinations. See, e.g., id. at 28. And finally, it
maintained that Plaintiffs’ claims were premature, because none of UC’s “test-optional” campuses
had finalized their admissions policies or procedures. /d. at 21. Now, in its unwillingness to let go
of the tests, UC changes its narrative to assert the opposite.

1) UC’s development of fair “test-blind” policies.

An equitable “test-optional” system requires a university to develop an admissions process
that fairly evaluates students without SAT or ACT scores. In its opposition to the preliminary
injunction, UC represented that each of its “test-optional” campuses had either already developed,
or was then developing, such a process. See, e.g., P1 Opp’n 27 (““At the campuses that currently
plan to use test scores this fall, admissions staff are consciously designing their systems to ensure

they will not discriminate against any individuals who do not submit test scores.”). UC now

! Hiss Decl. § 54; see Syverson Decl. § 26.
Case No. RG19046222
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maintains that this Court’s injunction will require individual campuses to “entirely” “re-engineer’
and “restructure their carefully planned admissions processes to excise the consideration of test
scores.” App. 7,9, 13.

Given that UC’s “carefully planned admissions processes” would necessarily have
encompassed processes for admitting students without test scores, these representations are not
credible. For example, UC Riverside has developed “two algorithms: one that gives no weight to
SAT or ACT scores, and one that does.” PI Opp’n 18. UC now asserts that if campuses like UC
Riverside are not able to use SAT or ACT scores, “they will need to reassess their entire
admissions processes.” App. 11 (emphasis in original). Not so: as UC Riverside’s admissions
director testified, if the campus cannot use SAT or ACT scores, it will simply evaluate all
applicants using the (already-developed) algorithm that omits those scores.> UC’s claim that
UCLA and UCSD—which planned to consider SAT and ACT scores during “holistic review”—
“would need to . . . restructure [their admissions processes] in their entirety” is similarly
unavailing. App. 10. Intuitively—and as UCSD’s admissions director confirmed—if that campus
cannot use SAT or ACT scores, it will still employ the same holistic review process, absent the
scores.’

2) Role of SAT and ACT scores.

In its opposition and at the preliminary injunction hearing, counsel for UC sought to
minimize the role of SAT and ACT scores in UC admissions processes. Counsel asserted, for
example, that UCSB’s “second look process” was not a significant “loophole that are [sic] going
to favor students who have test scores,” but rather a minor step “under which 10 to 15 additional
students are admitted each year.” PI Hr’g Tr. 54:8-10, 12—13. Now, UC claims that this Court
“misapprehends the significance of the . . . ‘second look’ process[] to . . . UC Santa Barbara.”
App. 10. According to UC, campuses including UCSB “cannot eliminate this ‘second step’

protection without potentially compromising the entire process.” Id. at 11. Such hyperbolic

2 Engelschall Dep. 85:14-22.
3 Saddler Dep. 73:4-10, 13-20.
6 Case No. RG19046222
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warnings find no support in the record.

A3 No finalized admissions processes.

In its opposition to the preliminary injunction, UC made clear that not a single test-optional
campus had finalized its admissions process: “While some campuses have made preliminary
decisions to be test-optional, admissions directors at all test-optional campuses are still consulting
with their governing faculty committees to finalize policies and procedures.” PI Opp’n 21
(emphases added). Because “UC is still developing its policy,” UC argued, the Court would have
to “speculate about [UC’s] hypothetical future actions” in order to adjudicate Plaintiffs’ claims. /d.
at 23 (citation omitted). UC now asserts that, contrary to its prior representations, its campuses’
plans were not “preliminary,” “hypothetical,” and in development, but rather final and immutable.
In addition to UC’s own statements, the record belies this position.* The steps that UC now claims
it must take in order to comply with the preliminary injunction—finalizing its admissions policies;
convening faculty committees “to review and approve” those policies; and communicating final
policies to prospective applicants, App. 6—7—are all steps that UC had not yet taken prior to the
preliminary injunction and would have taken in any event.

Relying on these newly revised facts, UC now seeks to stay the preliminary injunction that

this Court found was necessary to stop UC’s unlawful discrimination and avert irreparable harm to

* Davis: “We anticipate updating the website with further details after the Committee on
Admission and Enrollment decision.” Lewis Decl. 9 20.

Los Angeles: “I expect that CUARS [Committee on Undergraduate Admissions and Relations
with Schools] will approve a new policy on the use of SAT and ACT scores in admissions at its
first meeting in fall 2020. I have requested that this take place in September.” Copeland-Morgan
Decl. 9] 16.

Merced: “The Undergraduate Council will decide whether to continue to consider SAT and ACT
scores, if submitted with applications, for admissions for fall 2021 and fall 2022. The
Undergraduate Council will likely meet in early September to discuss a revised policy, and
finalize their decision at the end of September.” Orcutt Decl. 9 8.

Riverside: “UCR’s goal is to have approval of its new model no later than September 1, 2020.”
Engelschall Decl. 9 19.

San Diego: “We will present a proposal to the Committee on Admissions in the fall and expect
that they will make a final decision on the policy by early November 2020.” Brumfield Decl.

9 10.

Santa Barbara: “CAERS [Committee on Admissions, Enrollment, and Relations with Schools]
expects to make decisions regarding (a) whether to allow admissions readers to view applicants’
SAT and ACT scores when calculating the Academic Promise score and (b) whether to keep test
scores as one of the four ‘second look’ categories after consultation with other Academic Senate

committees and UCSB administration].] Przekol% Decl. § 21. Case No. RG19046222
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Plaintiffs and the public. For the reasons stated below, the law does not warrant such a result,
which would permit UC to override this Court’s finding of its significant discriminatory conduct
and destroy Plaintiffs’ right to relief therefrom.

II. THE PRELIMINARY INJUNCTION IS PROHIBITORY, SO NO AUTOMATIC

STAY APPLIES.

UC takes the position that, because its discriminatory conduct has been ongoing, any
injunction requiring it to cease discriminating must be mandatory, resulting in an automatic stay
and subjecting the injunction to a heightened standard of review. App. 9. Such a rule would
subvert the purposes of both antidiscrimination law and preliminary injunctive relief by rewarding
a party for its pre-existing discriminatory conduct. Under UC’s interpretation, so long as a party’s
discrimination predates the motion for a preliminary injunction, that discriminatory conduct
constitutes the “status quo” from which any deviation—even pursuant to a preliminary injunction
seeking to prevent the irreparable harm that will result from that conduct—is automatically stayed.

That, unsurprisingly, is not the law: “[A] party cannot unilaterally create a status quo for
purposes of the prohibitory/mandatory dichotomy by its improper conduct.” URS Corp. v.
Atkinson/Walsh Joint Venture, 15 Cal. App. 5th 872, 886 (2017) (citing United Railroads v.
Superior Court, 172 Cal. 80, 87 (1916)). The fact that a party has “for some time” been engaged in
discriminatory conduct “does not change the character” of a prohibitory injunction. Jaynes v.
Weickman, 51 Cal. App. 696, 701 (1921). “If this were not so, almost any injunction against the
doing of repeated acts would be mandatory if the performance of the acts had been begun and
carried on for any considerable time.” /d. at 701-02.

Thus, rather than looking to the duration of a party’s unlawful behavior—which would
unjustly allow the party to “unilaterally create a status quo . . . by its improper conduct,” URS, 15
Cal. App. 5th at 886—California courts ascertain the nature of a preliminary injunction by
identifying its primary purpose. Where the primary purpose is to “restrain a party from a course of
conduct or to halt a particular condition,” the injunction—even if it requires the party, in ceasing
its unlawful conduct, to engage in affirmative acts—is prohibitory. People ex rel. Brown v.

iMergent, Inc., 170 Cal. App. 4th 333, 342 (2009) (quoting People v. Mobile Magic Sales, Inc., 96

8 Case No. RG19046222
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Cal. App. 3d 1, 13 (1979)); see also Ohaver v. Fenech, 206 Cal. 118, 123 (1928) (injunction is
prohibitory where its “main purpose . . . is to restrain the appellants from” continuing unlawful
conduct).

Notably, UC never disputes that the primary purpose of the preliminary injunction is to
prohibit its continued use of SAT and ACT scores in its admissions and scholarship
determinations. See App. 13. Nor could it. To identify whether the primary purpose of an
injunction is to prohibit or compel behavior, California courts have long asked a fundamental
question: “What essentially are the features of the injunction?”” Jaynes, 51 Cal. App. at 701;
United Railroads, 172 Cal. at 88. That is, what does the injunction actually require (or not require)
of the party enjoined? The Court’s order is clear: “The defendants, their officers, agents and
employees (including their individual campuses), are hereby enjoined from using SAT and the
ACT test results for admissions and scholarship decisions during the pendency of this action.”
Order 14 (footnote omitted). The single “feature[]” of this injunction is its prohibition of UC’s
continued consideration of discriminatory SAT and ACT scores in its admissions and scholarship
determinations. The injunction is therefore prohibitory.

Because the primary purpose—and thus the nature—of the injunction is unambiguous, UC
can argue only that it is mere “semantic[s]” to characterize as “prohibitory” an injunction whose
sole purpose is to prohibit UC from using a discriminatory admissions criterion. App. 13. But
identifying the essential “injunctive feature[]” of an order is a substantive, not a semantic, inquiry.
Jaynes is instructive: in that case, the court prohibited a party from operating its business under a
proscribed trade name. 51 Cal. App. at 697. The enjoined party moved for a writ of supersedeas,
characterizing the injunction as “mandatory” because it would have to engage in affirmative acts
in order to comply. See id. at 698. The court acknowledged “that, in order to carry on their
business in a manner conformable to the injunctive features of the judgment,” the party would
have to remove the proscribed trade names from their trucks, business entrance, and advertising
signs. Id. at 699—700. That the injunction would require the party to take these affirmative acts
“necessary to effectuate”—and thus incidental to—*"the principal purpose of the injunction, which

is to forbid further infringement” did not somehow “transform[]” the injunction from prohibitory

9 Case No. RG19046222
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to mandatory. /d. at 700.

UC has no meaningful answer to Jaynes and similar cases. See App. 13. Because it cannot
deny that the primary purpose of the injunction is to prohibit its continued use of SAT and ACT
scores—the definitive inquiry in determining whether an injunction is prohibitory or mandatory—
it pivots, quibbling that because the actions it plans to take to comply with the injunction’s
prohibition are “significant” and “change[] the position of the parties,” the injunction must be
mandatory. Id. As discussed supra, the latter argument is easily dispensed with: “There is
no magic in the phrase ‘maintaining the status quo’ which transforms an injunction essentially
prohibitive into an injunction essentially mandatory.” URS, 15 Cal. App. 5th at 886 (citing United
Railroads, 172 Cal. at 87). UC’s only remaining argument, therefore, is one of degree: because the
actions it plans to take to comply with the prohibition are ostensibly “significant,” they cannot
therefore be “incidental” to the injunction’s primary purpose of barring UC from continuing to use
SAT and ACT scores to evaluate applicants. See App. 13.

Critically, however, the injunction does not, in fact, require UC to take any of the actions it
describes. Instead, the injunction only prohibits UC from considering SAT and ACT scores in its
admissions and scholarship processes. “By its terms [UC is] not required to perform any act
whatever.” Dry Cleaners & Dyers Inst. v. Reiss, 5 Cal. 2d 306, 308 (1936). The supposedly
onerous “requirements” that UC contends this Court has imposed—*“restructur[ing] . . . carefully
planned admissions processes . . . ; assessing those new processes to ensure that the changes do
not have . . . unintended consequences . . . ; conven[ing] faculty committees and obtain[ing]
approval of the restructured processes; and re-issu[ing] . . . prior communications to prospective
applicants and families,” App. 9-10 (footnotes omitted)—are nowhere to be found in the
injunction.

The California Supreme Court rejected a similar argument in Dry Cleaners, where a dry
cleaning business had been enjoined from charging anything less than fixed minimum prices for
its services. 5 Cal. 2d at 308. The defendants moved for a writ of supersedeas, arguing that the
injunction “requir[ed] them to carry on their business as dry cleaners and charge for [their

services] the minimum price fixed.” Id. The Court disagreed, finding that contrary to the

10 Case No. RG19046222
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defendants’ assertion, the injunction did not “direct them to carry on their business or perform any
other affirmative act.” Id. at 309. Instead, the defendants could take any number of actions
consistent with the injunction’s prohibition: they could cease business temporarily; they could
“continue to do business as before and charge the fixed rates”; or they could choose to charge
“rates [even] higher than those fixed by the written agreement.” Id. “The only requirement that the
injunction lays upon them is that if they do engage in business as dry cleaners they shall not
charge for their work a price less than the [minimum rates].” Id. at 308. The injunction was
therefore prohibitory. /d. at 308—09.

That holding governs here.®> The Court has not directed UC to “entirely restructure its
admissions policies,” nor has it prescribed procedures and methodologies by which individual UC
campuses must admit applicants. App. 13. It has not, for example, substituted its own criteria for
UC’s comprehensive review factors, nor has it mandated that UC ascribe certain weights to
specific factors (such as GPA) or otherwise follow a particular formula in assessing applicants. It
has not set out steps that individual UC campuses must follow in setting their admissions policies
and selecting their first-year classes. Individual UC campuses, like the defendants in Dry
Cleaners, can choose to structure their admissions processes in any number of ways, as they did
before the injunction. Instead, “[t]he only requirement that the injunction lays upon them is that”
in structuring those processes, “they shall not” use a discriminatory criterion, SAT and ACT
scores. Dry Cleaners, 5 Cal. 2d at 308; see also Jaynes, 51 Cal. App. at 701 (“The defendants are
not compelled to surrender their business. . . . They are, however, forbidden to do that which the

court below determined to be illegal and improper][.]”).

> The California Supreme Court reached the same conclusion in Ohaver, a case cited by UC for
the proposition that the nature of an injunction depends on “the effect upon the parties against
whom it is issued.” App. 9 (emphasis in original) (citing Ohaver, 206 Cal. at 122). In Ohaver, the
defendants had been enjoined from shipping to their ranch and feeding to their hogs garbage from
the City of Sacramento. 206 Cal. at 121. The defendants claimed that the injunction was
mandatory, because it “necessarily require[d] the removal by them of the hogs” to another
location. /d. at 123. The Court disagreed, reasoning that the defendants could keep their hogs on
their ranch and feed them food other than the prohibited garbage 1d. The Court thus rejected the
defendants’ attempt to “distort[]” its preliminary injunction “into an order requiring the removal of
the hogs.” Dry Cleaners, 5 Cal. 2d at 309 (construing Ohaver).

11 Case No. RG19046222
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The fact that the injunction contains no mandatory component—that “[b]y its terms [UC
is] not required to perform any act whatever,” Dry Cleaners, 5 Cal. 2d at 308—distinguishes this
case from Mark v. Superior Court, 129 Cal. 1 (1900), on which UC primarily relies.® Unlike this
Court’s injunction, the injunction at issue in Mark contained both a prohibitory component and a
mandatory component: it “restrain[ed] [petitioners] from using, or causing to be used, in the public
schools of the city and county of San Francisco the text-books of the Shaylor system of vertical
round-hand penmanship” (the prohibitory component) and at the same time “command[ed] them
to cause to be used in said public schools the text-books of the California system of vertical
penmanship” (the mandatory component). /d. at 3. UC claims that “[t]he only issue on appeal was
the first aspect of the injunction,” i.e., the prohibitory component. App. 11. Not so: “The question
presented” was “whether the prohibitory portion of the injunction can be separated from the
mandatory portion, or whether the two are so inseparably connected as to render it improper
during the appeal to enforce one while the other is suspended.” /d. at 4.

To answer this question, the Court returned to the fundamental consideration in
ascertaining the nature of the injunction: its primary purpose. Weighing the two components of the
injunction, the Court concluded that “the main purpose[] of the injunction is its mandatory
feature,” i.e., its express mandate that petitioners cause public schools to use the “California
system” of penmanship. /d. at 3, 5. Thus, because the prohibitory component of the injunction—
which restrained petitioners from using the “Shaylor system” of penmanship—was “subordinate
and ancillary to” its mandatory component—*“the portion of the injunction which commands the
board of education to cause [the California system] to be used in the public schools”—the Court
stayed the predominantly mandatory injunction in its entirety. /d. at 4-5, 7.

Had the Court in this case not only prohibited UC from using SAT and ACT scores, but

also “command[ed]” all UC campuses to adopt an alternative admissions procedure that the Court

® The other case UC cites repeatedly, O ’Connell v. Superior Court, 141 Cal. App. 4th 1452
(2006), does not even address the question of what constitutes a prohibitory versus mandatory
injunction. Cf. Davenport v. Blue Cross, 52 Cal. App. 4th 435, 448 (1997) (“Cases are not

authority for propositions not therein considered.’g.
1 Case No. RG19046222
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prescribed, id. at 3, the holding in Mark might have some bearing on the question at issue. But this
Court did no such thing: unlike in Mark, there is no mandatory component to this Court’s
injunction, as evidenced by the fact that UC campuses—so long as they refrain from using a
discriminatory criterion—can design and implement their admissions procedures as they choose.
Mark is therefore inapposite.

Finally, even if UC were correct—which it is not—in asserting that any injunction that
“changes the ‘relative positions of . . . the parties’” is therefore mandatory, App. 12, the record
makes clear that the Court’s injunction does not, in fact, effect such a change. Prior to the Court’s
injunction, none of the six UC campuses contemplating continued use of SAT and ACT scores
had finalized their admissions policies,’” nor had they admitted any students thereunder. Indeed,
several of UC’s admissions directors could not even state a firm date by which their procedures
would be finalized.® The “carefully planned admissions processes” that UC claims must now be

“re-engineer[ed],” App. 7, 9, had, at some campuses, not even been developed,’ and were in any

7 Supra note 4.

8 See, e.g., Copeland-Morgan Decl. 9 16 (UCLA) (“1 expect that CUARS [Committee on
Undergraduate Admissions and Relations with Schools] will approve a new policy on the use of
SAT and ACT scores in admissions at its first meeting in fall 2020. I have requested that this take
place in September.” (emphases added)); Orcutt Decl. § 8 (Merced) (“The Undergraduate Council
will likely meet in early September to discuss a revised policy, and finalize their decision at the
end of September.” (emphasis added)); Engelschall Decl. 4 19 (Riverside) (“UCR’s goal is to have
approval of its new model no later than September 1, 2020.” (emphasis added)); Brumfield Decl.
10 (San Diego) (“We will present a proposal to the Committee on Admissions in the fall and
expect that they will make a final decision on the policy by early November 2020.” (emphasis
added)).

? See, e.g., Saddler Dep. 30:22-25; 31:4, 9-13, 17; 32:1-2, 20-23 (UCSD):

Q. [D]o you have a date as to when you would expect . . . that precise [admissions] policy
to be finalized?

A. Prior to our reader training. . . . . That will take place in November. [ . . . ]
Q. [D]o you know anything more specific than prior to November?

A. No. We’re conducting a study now.

Q. [...] And what are the elements of that study?

A.[...][T]he study is still being developed][.] . . . It is still being developed and the
nuances of it are still in the works. [ . .. ]
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event nothing more than recommendations, since they had not yet been approved by the necessary
faculty committees.!® Thus, at every ostensibly “impacted” campus, there was no fixed admissions
procedure prior to the injunction, and there remains no fixed admissions procedure after the
injunction. There is nothing for UC campuses to undo.

Ultimately, UC’s position would gut timely enforcement of California’s robust
antidiscrimination laws by enabling wrongdoers to stay prohibition of their preexisting
discriminatory policies simply by filing an appeal. Fortunately, the law contemplates no such
outcome. The preliminary injunction is prohibitory and thus, no automatic stay applies.

III. A DISCRETIONARY STAY WOULD EVISCERATE THIS COURT’S

DETERMINATION THAT UC’S DISCRIMINATION RESULTS IN

IRREPARABLE HARM TO PLAINTIFFS AND THE PUBLIC.

UC argues in the alternative that this Court should enter a discretionary stay so as not to
deny UC the “fruits” of its ostensibly “meritorious appeal.”!! App. 14. Thus, UC asserts, a stay is
necessary because if UC campuses remove an indisputably discriminatory criterion from their
admissions processes and admit students without that criterion—which all UC campuses were in
fact preparing to do, as required by a “test-optional” system—*"it would be too late to undo those
actions” if UC were to prevail on appeal. /d. UC never explains why it would seek to “undo those
actions” at all. Why should UC seek to re-inject an admittedly discriminatory and inaccessible
metric into its admissions process? What interest does it have in rescinding the admission of a
class of students evaluated, for the first time in decades, without reference to this unfair criterion?
As this Court found: “UC does not seriously argue that the test is a valid and effective means of

determining admissions nor does it deny that that non-disabled, economically advantaged, and

Q.[...][D]o you have a date by which the design of that study will be finished, or is that
also a work in progress?

A. That is a work in progress.
10 Supra note 4.

''UC also asserts, without additional argument, that “at a minimum” this Court should grant a 10-
day administrative stay. App. 15. Such a stay should be denied for the same reasons stated herein.

Moreover, UC will not even begin accepting applications until November 1. /d. at 6.
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white test takers have an inherent advantage in the test process.” Order 12-13.

In deciding whether to issue a discretionary stay, this Court “must consider the rights of
the respondents, as well as those of the appellants. If the judgment of [this Court] is right, the
plaintiffs are absolutely entitled to have the wrongful acts stopped, not only after the determination
of the appeal, but pending the appeal.” Sun-Maid Raisin Growers v. Paul, 229 Cal. App. 2d 368,
375 (1964). This Court determined that allowing UC to continue considering SAT and ACT scores
would deny students with disabilities the competitive advantage afforded by those scores in UC
admissions and scholarship determinations. It would further concentrate and calcify privilege in
the UC system, because, as UC “do[es] not dispute,” the tests are “more available to students from
higher-income families who have the means to pay for test preparation courses and travel to
distant available test locations.” Order 11-12.'2 It is these privileged students for whom UC is
going to the mat. See App. 14. But a stay is neither “necessary [n]or proper” when it “can be
granted only at the risk of destroying rights which will unquestionably belong to the respondent, if
the judgment” is affirmed. Sun-Maid, 229 Cal. App. 2d at 376. That is precisely the case here:
allowing UC to continue using SAT and ACT scores pending appeal will “destroy[]” the rights of
Plaintiffs, other students with disabilities, and students with less privilege to equal consideration in
UC’s admissions process. Id.; see also id. at 375 (“If the appellant may ask that it shall not lose the
fruits of an appeal which may turn out to be meritorious, the respondents are in at least as good a
position to demand that” a stay not “irrevocably take away from them the benefit which they have
already won.”).

This Court correctly determined, based on Plaintiffs’ unrebutted evidence, that Gary W.
and members of College Seekers have been excluded from the SAT and ACT tests—and thus
from the benefit of having SAT/ACT scores considered in UC’s admissions and scholarship

processes—in violation of California antidiscrimination statutes, which incorporate and exceed

12 These harms stand in stark contrast to the facts in Food & Grocery Bureau v. Garfield, 18 Cal.
2d 174 (1941), UC’s primary support. In that case, the respondent “admit[ted] that of itself it is not
injured by petitioner’s activities,” leading the Court to conclude that a stay could “be granted

without injury to or destruction of” respondent’s rights. /d. at 178.
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Title IT of the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12131 et seq. See Order 8,
11. UC does not contest the fundamental factual findings on which the Court’s decision was
based: it does not deny that a high SAT/ACT score can only improve a student’s chances in UC’s
admissions and scholarship processes. Nor does it deny that the SAT and ACT are largely
inaccessible to students with disabilities, and that even those students with disabilities who
somehow access the tests do so only at tremendous costs that other students need not bear.
Instead, UC maintains that proscribing it from considering scores on standardized tests that
are largely inaccessible to students with disabilities would also deprive “athletes, performing
artists, visual artists, and many other applicants” of “the ability to put their best self forward,”
because not all extracurricular activities are equally available to students with disabilities. App. 7.
This argument misconstrues UC’s own admissions process. As UC well knows, its campuses
consider extracurricular activities as part of two broad categories, or “factors,” within UC’s
comprehensive review process: (1) “special talents, achievements, and awards in a particular field
... special skills . . . ; special interests . . . ; . . . experiences that demonstrate unusual promise for
leadership . . . ; or other significant experiences or achievements that demonstrate the applicant’s
promise for contributing to” a campus’s “intellectual vitality,” and (2) “[c]ompletion of special
projects.” Am. Compl. § 245 & n.366 (citing Univ. of Cal., Guidelines for Implementation of
University Policy on Undergraduate Admissions, http://www.ucop.edu/student-affairs/ files/
guidelines-for-implementation-of-undergraduate-admissions--rev-7-2019.pdf). The fact that UC
considers special talents and projects as unitary factors means that UC campuses will not compare
an applicant who plays football to an applicant who cannot play football due to disability, then
give credit to the football player while denying any credit to the applicant with a disability (which
would indeed be discriminatory). Instead, that applicant can earn extracurricular points in other
ways, by excelling, for example, as a debater or a member of the robotics club. Because no
applicant will be able to compete in every extracurricular activity, students with disabilities are
substantially less burdened by the fact that certain of these activities may be inaccessible to them.

By contrast, there is no way to obtain credit for standardized test scores other than taking the SAT

16 Case No. RG19046222
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or ACT."

Finally, UC’s misconceived building access analogy graphically illustrates its continued
fundamental misunderstanding of its obligations under disability rights statutes. As a threshold
matter, program access and building access are governed by different standards under the ADA.
See 28 C.F.R. 35.149-35.152 (building access regulations). There is no “process” to access a
building,'* and therefore no analogous right to fair consideration in such a process. Nor is using a
ramp more burdensome for persons with disabilities than using stairs is for others. Moreover,
unlike the benefits of ramps and stairs, which separately provide equivalent access, the benefits of
SAT/ACT scores and other parts of the UC application are cumulative. The scores are therefore
themselves benefits subject to ADA access requirements. UC’s failure to recognize that the ADA
requires equal opportunity to compete in UC’s admissions process is reflected in its striking
position, articulated by counsel at the preliminary injunction hearing, that offering admissions
interviews to all applicants except those with disabilities would not violate the ADA. PI Hr’g Tr.
47:8-16. That is not the law. See Smith v. City of Oakland, No. 19-CV-05398-JST, 2020 WL
2517857, at *5 (N.D. Cal. Apr. 2, 2020) (plaintiffs’ injury “focuses on discriminatory access to a
government program, not the underlying [benefit] itself”).

IV. CONCLUSION

For the foregoing reasons, the Court should deny UC’s application to stay the preliminary

injunction.

13 Moreover, accepting students with varied extracurricular interests and talents plainly furthers
UC’s stated “goal of enrolling a diverse student body.” PI Opp’n 17. By contrast, as the Court
noted, there is no clear nexus between SAT and ACT scores and UC’s desired admissions
outcomes. See Order 12.

4 According to UC, the ramp for students with disabilities need not even lead to the same building
as the stairs. See, e.g., Pl Hr’g Tr. 65:3, 5, 10-12 (“Three campuses [Berkeley, Irvine, Santa Cruz]
... are test blind. . . . For the remaining five campuses that are not initially test blind, . . . there is a
transfer pathway.”). But as this Court noted, UC “campuses are not fungible.” Order 11. Nor are
UC admissions pathways. “Students with disabilities do not have the same meaningful access as
non-disabled students if they are relegated to only a few of the UC campuses” or forced to transfer

into the UC system. /d.
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