SAMPLE JOINT VENTURE POLICY 
AS OF MAY 21, 2013
NOTE ON THE SCOPE OF THIS MATERIAL

This material is designed to provide general guidance about an aspect of nonprofit corporate governance in the specific and limited context of the governance questions contained in the new IRS Form 990 (first published by the IRS in 2008 and revised in 2013). It is intended to provide some general guidance on the establishment of processes and/or policies to address a specific governance question in the Form. The subject matter of that question implicates a broad array of legal and practical issues ranging far beyond the immediate subject matter of the question itself. This material may address some of those issues but does NOT attempt to review them comprehensively and is NOT intended to be relied on for guidance on how they should be addressed in any specific situation.

Whether or not a nonprofit organization adopts a specific governance process or policy (or modifies an existing one), either in response to the disclosure requirements of the IRS Form 990 or to change its governance practices for other reasons is a matter to be carefully considered by that organization, with input from its board and advisors and evaluation of its specific circumstances. The IRS has explicitly stated that adoption of the policies and practices about which the Form 990 asks is not mandatory, although the IRS has also indicated that it attaches significance to the manner in which all tax-exempt nonprofit organizations govern themselves. This sample policy is not intended to suggest that the policy is appropriate for every nonprofit organization nor that, if a policy on that topic is determined to be appropriate, the formulation in the sample necessarily fits the needs of an individual nonprofit organization. A customized approach, with outside professional advice, is recommended. Accordingly, this material is intended as general information for legal practitioners advising nonprofit organizations as to their governance and does not constitute legal advice for any particular nonprofit organization. 

Although the subject matter of this material may have relevance to nonprofit organizations that are not required to file informational tax returns with the IRS or are permitted to file on an IRS form other than Form 990, the focus of this material is 990 filers. While this material is meant to apply to Form 990 filers who are exempt under Section 501(c) of the Internal Revenue Code, certain portions of this material may be applicable only to Section 501(c)(3) organizations. In addition, although this material may be of assistance with respect to nonprofit organizations that are not subject to oversight under California law, there may be portions of this material that are relevant only to nonprofits organized under, or (by reason of their California-related activities) otherwise subject to, California law and, except as specifically discussed in this material, the laws of other States are not addressed. 
The reader has permission to copy, modify and otherwise use this policy for the reader's or his or her client's use. All other rights are reserved by the copyright holder.

[Name of Organization]

Subject: Joint Venture Policy


Effective Date: [insert]
Purpose 

Joint ventures represent an opportunity and a risk to [Name] (the Organization). The purpose of this policy is to establish standards for the Organization’s participation in joint ventures to advance the organization’s mission while preserving its tax-exempt status.

Definitions
Joint Venture

A joint venture or similar arrangement (or a "venture or arrangement") means any joint ownership or contractual arrangement through which there is an agreement to jointly undertake a specific business enterprise, investment, or exempt-purpose activity without regard to (1) whether the organization controls the venture or arrangement, (2) the legal structure of the venture or arrangement, or (3) whether the venture or arrangement is treated as a partnership for federal income tax purposes, or as an association, or corporation for federal income tax purposes. Ventures or arrangements that meet both of the following conditions are excluded from this definition:
1. 95% or more of the venture's or arrangement's income for its tax year ending with or within the organization's tax year is described in Sections 512(b)(1)-(5) (including unrelated debt-financed income).

2. The primary purpose of the organization's contribution to, or investment or participation in, the venture or arrangement is the production of income or appreciation of property. 
Mission

The mission of the Organization is [insert mission].

Policy
1. Protection of Tax-exempt Status: If management is pursing or considering a joint venture, management shall negotiate, in its transactions and arrangements with other members of the venture or arrangement, such terms and safeguards as are adequate to ensure that the Organization's state and federal exempt status is protected.
Specifically, the Organization shall require that the venture or arrangement not engage in activities that would jeopardize the Organization's exemption (such as political intervention or substantial lobbying for a Section 501(c)(3) organization).

2. Control: The Organization shall maintain control over the venture or arrangement sufficient to ensure that the venture furthers the exempt purpose of the Organization.

3. Priority of Tax-exempt Purpose: The Organization shall require that the venture or arrangement gives priority to its exempt purposes over maximizing profits for the other participants.

4. Arm’s Length Standard: All contracts entered into with the Organization shall be on terms that are at arm's length or more favorable to the Organization.

5. Reporting: The joint venture operating agreement shall require that the Organization receive timely and properly prepared information as is necessary for the Organization to prepare and timely file its annual IRS Form 990. 

6. [Hospital Facilities: If the joint venture includes the operation of a hospital facility, provision shall be made for compliance with the requirements of Section 501(r), including but not limited to: community needs assessment, financial assistance policy, limitation on charges and collection practices.]

Procedure
1. Negotiation: The venture or arrangement will be negotiated by management who, at their discretion, will consult with legal counsel.

2. Approval: The venture or arrangement will be approved by [insert approving body or insert reference to other approval policy]. The proposal shall include a statement as to why it is important for the Organization to participate in the joint venture in order to advance the Organization’s mission and a statement of the scope of the relationship, particularly as to how financial risks and rewards will be shared. The proposal shall also indicate whether income from the joint venture will be subject to treatment as unrelated business income and whether the joint venture’s real property will be subject to state and local property taxes.
3. Classification of Entities: To ensure the proper classification of entities pursuant to this policy, the Chief Financial Officer shall annually submit to the Board of Directors a list of entities classified as included joint ventures and excluded investment ventures.

Authority

IRS Form 990 and Instructions

History:


Approved: [insert date]
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